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Hillsborough-northern judicial district
93-343No.

April Chase

v.

HospitalMary & a.MemorialHitchcock

19, 1995December

Winston, Manchester, and forby orally,M. of brief theJames
plaintiff.

(Malcolm McNeill,Dover,P.A., of R. Jr. andTaylor,McNeill &
brief, orally),and McNeill for theLynne M. Dennis on the Mr.

defendants.

Chase,HORTON, aplaintiff, April broughtJ. The multi-count
defendants,action Hitchcocknegligence against Marythe Memorial

Smith,Barryand Doctors and JohnHospital Young,William
Ketterer, and death offollowing delivery subsequentthe induced the

trial,anplaintiff’s eight-day juryimmature fetus. After the re-
in favor of plaintiff appeals,turned verdicts the defendants. The

J.)arguing ruling Superior {Lynn, limitingthat the of the Court the
testimony plaintiff’s expertof the medical was error.reversible We
affirm.

This case the was forplaintiffarose after treated severe bleeding
associated with to controlpregnancy. attemptsher After the

unsuccessful,bleeding were the wasplaintiff transported by heli-
from inCatholic Medical tocopter Center Manchester Mary
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Hitchcock Memorial Hospital. There the wasplaintiff diagnosed
with placenta previa, and infantdelivery was induced. The died
after fifty-six minutes. The sued the andplaintiff hospital several

and, infant,doctors on ofalleging negligence wrongfulbehalf the
death.

trial,Prior to the defendants moved in limine to limit the
testimony of plaintiff’s expert,the medical Dr. Glenn Bricker.W.
Superior JudgeCourt Sullivan held two to Dr.hearings determine

and, order,inqualifications granted partBricker’s an the motion in
but testifyruled that Dr. Bricker would be allowed to as a medical

Thereafter,expert generally. Judge Lynn, judge,the trial thatruled
Judge Sullivan’s order Dr. Bricker’s wouldlimiting testimony be
followed at trial. On that wasappeal, plaintiff arguesthe Dr. Bricker

(1)fromimproperly precluded furnishing opinionsmedical as to the
(2)salvageability plaintiff’s pregnancy,of the the of theviability

(3)plaintiff’s baby, and couldwhether resuscitative measures have
the baby’ssaved life.

order,plaintiff argues issuingThe that in limiting Judgethe
by ignoringSullivan abused his discretion Dr. Bricker’s experience

with pregnancies, by stressing Dr. Bricker’s lack of research of
statistics,texts and treatises and his on by ignoringnonreliance and

the critical facts whichupon opinion.Dr. Bricker based his The
plaintiff argues Judge Lynnalso that byabused his discretion

education, research,failing to consider orany training in which Dr.
might engagedBricker have during eightthe months between

Judge limitingSullivan’s and oforder the time trial. We first
Judgeaddress Sullivan’s order.

The of particular expert testimonydetermination whether is
andreliable admissible rests within the sound of trialdiscretion the

(1993).402, 405, 696,court. State v. N.H.Cressey, 137 628 A.2d 698

Once the trial court determines an individual’s particular
qualifications, grantwe todeference the court’s determina-
tion that the witness is or is not qualified testifyto as an
expert. But where trial courtthe decides a witness is
unqualified without first investigating the witness’s back-
ground, we will ifreverse the record an adequatereveals

of onproofoffer the issue.

308, 313, (1993).Briley, 578,Mankoski v. 137 N.H. 627 A.2d 581

excluded,In toregard the first medical opinion ontestimony
ofsalvageability plaintiff’sthe the pregnancy, Judge Sullivan ruled

as follows:
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orexperiencenoDr. Bricker hasthatcourt findsThe
ofin treatmentan theexperthim asqualifieswhichtraining

texts,with theis not familiarand that hepreviaplacenta
subject. Heon thestudies, literatureor otherreports,case

ofthe treatmentexpertas an ontestifytoqualifiednotis
subject would not beon theopinionand hisplacenta previa

of mattertypeThis is not thejury.to theof assistance
withoutBricker, general practitioneras aDr.which][about

in thisexperienceand with nosince 1973privilegeshospital
regular medicalyears, has thetwentyduring pastthefield

him topermitwouldknowledge thattraining generaland
has done noheespecially wheretestify expert,as an

expert.as anto educate himselfsubjecton theresearch

Dr.decision, onprimarilyreliedJudgehis SullivanreachingIn
noted:testimony. Judgedire SullivanvoirBricker’s

singlenot handled athat he hadDr. Bricker testified
inthat this1973. He also testifiedprevia case sinceplacenta

notprevia,placentahad a case of totalplaintiffcase the
hadDr. that heprevia. Bricker testifiedpartial placenta

in his careerpreviatotal placentahandled one case ofonly
intestified thatto 1973. Dr. Brickerpriorand that was

should havehis that the defendantsrendering opinion
stopto to the bleed-attemptproceduresundertaken other

didpregnancy,of the heinducing the terminationing before
studies,texts, or casestatistical articlesrely anynot on

toattemptthat made no educateHe testified hereports.
researchingof this the medicalbyon the issues casehimself

opinion.he rendered hisliterature before

opinionsand third medicaladdressed the secondJudge Sullivan
excluded, plaintiff’s babyof the and whether resusci-viabilitythe

life,baby’s togethersaved the astative measures could have
follows:

testifyfinds that Dr. is not toqualifiedcourt Bricker[T]he
in available to theopinion proceduresthat his there were

and that ifmightthat have saved the fetus’s lifedefendants
utilized, probablyhad been the fetusproceduresadditional

Dr.would have survived. Bricker testified that he had no
delivering premature pretermin or babies afterexperience

Dr.According1970. to Bricker he testified the smallest
child was 4 in thispounds. plaintiff’she delivered The fetus
case was less than 13 ounces at birth. The court finds that

inpractical experience treatingDr. Bricker has no neonates



512

of the age and size involved in this case. He testified that he
no traininghad in Dr.neonatology. Bricker also testified

on texts, studies,that he relied and noreviewed statistical
case orreports peersdiscussions in hisarrivingwith at
opinion proceduresthat there were available to the defen-

mightdants that have saved the life or iffetus’s that
utilized,additional hadprocedures been the fetus would

above,probablyhave survived. As indicated Dr. Bricker
testified that he made no toattempt educate himself on the
issues of this case theby researching medical Dr.literature.
Bricker’s opinion proceduresthat there were available to
the thatdefendants have saved ifmight the fetus’s life and
additional hadprocedures thebeen utilized fetus would
have isprobably survived not based hisupon experience,

texts, studies,training, reports,statistical case medical
peerliterature or discussions. The court Dr.reviewed

Bricker’s deposition. Dr. Bricker showed in his deposition a
of knowledgelack aconcerning viabilitythe of 20 to 21 week

old fetus. . of. . Because Dr. Bricker’s of expertiselack
medicine,and inknowledge extremelythis technical ofarea

court that opinion subjectthe finds his on the would not be
toof jury.assistance the This is not the oftype matter that

Bricker, asDr. a general practitioner without hospital
privileges since and with experience1973 no in this field
during twenty years, haspast regularthe the medical
training generaland knowledge permitthat would him to
testify as an expert, especially where he has nodone

on tosubjectresearch the educate himself as an expert.

plaintiff’s toThe challenge Judge Sullivan’s order is without
In Briley, 312,merit. v. 581,Mankoski 137 N.H. at 627 A.2d at we

a trial judge’s rulingreversed excluding the oftestimony the
plaintiff’s expert.medical We stated that

[although a medical degree does not automatically qualify
a witness giveto an onopinion every conceivable medical
question, neither does the lack specializationof in partic-a
ular medical field automatically adisqualify doctor from
testifying expertas an in Anthat field. individual witness’s
qualifications must basis,be determined on a case-by-case

by applicationnot of a per se ofrule exclusion or inclusion.

313,Id. at 627 A.2d at (quotation omitted).581 and emphasis We
found that the trial judge made his determination without ade-
quately investigating the doctor’s qualificationstrue and that the
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todoctorof thevoir direaconductedhaveshouldjudgetrial
Id.qualifications.thosedetermine

Dr. Bricker’sintoinvestigationcontrast, Sullivan’sJudgeIn
conductedJudge Sullivanadequate.thanmorewasqualifications

thoroughly reviewedhearings,voir direlengthyandseparatetwo
ordera detailedand issueddeposition,andtestimonyDr. Bricker’s

Dr.thatMoreover, ruledSullivanJudgefindings.hisexplaining
medicalimportantothertestify on severaltoqualifiedwasBricker

athatopinionDr. Bricker’sfound admissibleissues. The court
theto assessdeliverytime ofat thepresentbeenshould havedoctor

ofthe standardfetus, breachedthat the defendantsviability of the
on theimpactto theinsensitiveby beingplaintiffcare owed the

infant, that the treatmentof herout of the deatharisingplaintiff
andher mentaland causedsubstandardwasplaintifftheaccorded

symptomsphysicalsufferedharm, plaintiffthat theandemotional
thisallowingIndistress.and emotionalof mentalas a result her

ahad beenDr. BrickerthatnotedSullivantestimony, Judge
havingthirty-nine years,pastfor thefamily physicianpracticing

in that time.1,000 babiesnearlydelivered
Dr. Bricker’s testi­limitingorderSullivan’sJudgehold thatWe

tofailedplaintiffand that theof discretionwas not an abusemony
702;N.H. Ev.own See R.expert.to herqualifyher burdenmeet

(1990).755,713, 715, A.2dColeman, N.H. 584v. 133State 757
Sullivan’sJudgeto rescindLynn’s refusalJudgeWe next address

thattestimony. plaintiff arguesTheDr. Bricker’slimitingorder
education, re-anyto into considerationJudge Lynn failed take

search, engaged duringDr. Bricker havemightor in whichtraining
order and thelimitingSullivan’seight Judgemonths betweenthe

factually incorrect.isplaintiff’stime of trial. The assertion

court are continuousof the trialdiscretionary powersThe
to final See State v.may any prior judgment.be exercised timeand

(1992).479-80, 653,Poirier, 477, 655N.H. 617 A.2d The review136
rulings at of the trialinterlocutory placeof takes the discretion

judge. Id.
order,trial,to his limitingPrior but after Sullivan issuedJudge

tointerrogatories plaintiff askingdefendants submitted the thethe
a of Dr.provideto to the defendants statement Bricker’splaintiff

research, education, incontinuing self-studyat and prepa-efforts
addition, plaintiff’sfor the trial. In the asked Dr.ration counsel

cetera,in“participateBricker to whatever medical etinvestigation,
order,would him in withhelp complianceas to be the court’s still not

order,with court’s but him toagreeing asking bring upthe himself
withto the court’s order.”par
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order, Dr.JudgeandinterrogatoriesIn to Sullivan’stheresponse
his“formal in which he describedreport”Bricker asubmitted
ofcase. consistsreportin with this Theconnectionresearch efforts

to counsel. Dr. Brickerplaintiff’sthea letter addressedone-page
of the data base at the Nationalperformedhe a searchreported that

hiswithnothingand found inconsistentof MedicineLibrary
he wasprevia. reportedHe also thatplacentaonexpressed opinions

ofprior to 1986 on the issueany publishedfind statisticsunable to
addition, Englanda NewIn he reviewedweightlow birth infants.

Extremely-Low-entitled OutcomeJournal of Medicine article of
pages1986 and read threeBetween 1982 andBirth-Weight Infants

Dr. re-BrickerFinally,in the book PARENT-INFANTBONDING.
extremelytwo low birthinvolvingthat he discussed casesported

survived, Florida, thea doctor in andweight infants who one with
a doctor in Illinois.other with

Lynn Dr. Brieker’sJudgeThe that examinedrecord indicates
inJudge would remainreport and that Sullivan’s orderconcluded

Dr. as forth in histhat Bricker’s efforts setplace. Judge Lynn found
problemsof . . . thatanydid not “overcome the numerousreport

outJudge Lynn pointed. out.” furtherJudge pointed. . Sullivan
if was toenoughthat little extra work Dr. Bricker had donethe

case, “justan in this who downexpert any personhim as satqualify
. asreading testify expertand same amount of . . andid the [could]

no inexperience hospitalor had in the ...thougheven [he she]
years.”twentyover

that circum-Judge Lynn adequatelyWe conclude considered the
trial standthey properlystances as existed at the time of and let

jury areJudge the verdicts affirmed.Accordingly,Sullivan’s order.

Affirmed.

BRODERICK, JOHNSON,JJ., sit; J.,THAYER and did not con-
curred; BROCK,C.J., dissented.

C.J.,BROCK, view,In Dr.dissenting: eminentlyBricker wasmy
testify case,to in andqualified expertas a medical this the trial

court its in itlimiting testimonyabused discretion his as did.


