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Thus,(1989).(1989); 787see also N.H.S. JOUR.N.H.S. JOUR. 438
a misdemeanorsuspensionafter or remaineddriving revocation

circumstances, mens reacorrespondingtheunder certain with
626:2, I, force.requirement of RSA still in

legislatureindication that theoffers nolegislative historyThe
violationsfor thoserequirementto eliminate mens reaintended the
contrary,Onof would remain a misdemeanor. the263:64 thatRSA

to thepreservefor revision wasjustification giventhe theonly
attorneys tothe of providingfund from costdefenseindigent

jail N.H.S.threat of a sentence.apparentwho faced nodefendants
438, (1989).JOUR. 787

history of RSAandlanguage legislativeIt is from theclear
626:2, I,of RSA263:64, requirementwith mens reacombined the

drivingbe of misdemeanordefendant to convictedthat in order for a
(1)revocation, that theprove:mustor the Statesuspensionafter

(2)revoked;or thatsuspendedto had beendefendant’s license drive
(3)andsuspension;a after suchdrove motor vehiclethe defendant
orknowledgewith of the revocationthat defendant did sothe

drive.of his tosuspension license
juryin to instruct thefailingtrial courtAccordingly, the erred

in to convictmental state orderprove culpablethat must athe State
it isdriving suspension.after Whileof misdemeanorthe defendant

that knew hisin this case admitted hetrue thethat defendant
the juryto haveentitledsuspended,was he was neverthelesslicense
State v.a reasonable doubt.beyondfind of the offenseeach element

(1995).912,435, verdict is437, 655 A.2d 913 TheWalsh, N.H.139
for a new trial.and case remandedreversed thetherefore

and remanded.Reversed

sit;BRODERICK, J., the others concurred.did not
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(Mark Attorri,Howard, attorney generalR. D. assistantJeffrey
orally),on brief and for theattorney general, the State.

(MatthewP.A., of J.McLaughlin, Lahey,Hemeon & Laconia
orally),on the and for the defendant.Lahey brief

HORTON, defendant, Thornton, ofappealsJ. The Eric the denial
byto his the Courtguilty plea Superiorhis motion withdraw

J.). affirm.(Fitzgerald, We
1992,5, issuedgrand juryNovember the an indictmentOn

degree“did crime ofcharging that defendant commit the secondthe
Wrenn,he, byin that in concert with and aided didRoymurder

‘Sonny’cause of Nelson Goodno.” The defen-knowingly the death
ground accomplicemoved to dismiss the indictment on the thatdant

not adegree recognized byis crime the Criminalto second murder
dismiss,the motion to butCode. The court denied defendant’s

an toopinion, agreed pleadcourt the defendantbefore the issued
to murder.degreesecondguilty

10, 1993, a toplea guiltythe defendant entered ofSeptemberOn
At his ondegree sentencing hearingof murder.chargethe second

however,23, 1993, guilty pleahe to withdraw hissoughtNovember
trial, hadallegingto that he been under substantialproceedand

representedand his had not his interestslawyers adequatelystress
court refused allow theduring plea negotiations.the The to
time,plea rulingto withdraw his at that that the reasonsdefendant

awere insufficient toby pro supportarticulated the defendant se
tojustthat fair and to allow the defendantconclusion it was

court, however,plea.his The ordered that new counsel bewithdraw
in a onrepresent hearing”to the defendant “full-blownappointed

just” to pleaissue of it would be “fair and withdraw thethe whether
(1991).Sarette, 133, A.2dto State v. 134 N.H. 589 125pursuant

28,was scheduled forhearing initiallySarette DecemberThe
however,time, soughtthat the to limitAt defendant the1993.
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hearing knowing,to whether his 10 wasdetermining September plea
Alabama,voluntary, intelligentand to v. 395 U.S.pursuant Boykin

(1969). that Boykin hearing238 He contended the should be based
record;solely on that should tothe the record be limited the

indictment, form,acknowledgement rights Septemberthe of and the
10 and that he should not to hishearing; requiredbe waive
attorney-client privilege pleato determine whether his was know-
ing, voluntary, intelligent. Boykinand If did not onprevailhe the
issue, argued separatethe defendant the court should conduct a

hearingSarette at which attorney-clientthe court could consider
communications.

31, 1994,JanuaryOn court to on ofthe refused rule the merits the
Boykindefendant’s upcoming hearingclaim and limited the to those

byissues raised the at his sentencingdefendant November 23
i.e., withdrawal ofhearing, pleawhether the would “fair andbe

just.” 17, 1994,FebruaryOn the defendant stated that was nothe
towilling go forward with hearing.the Sarette He hisreiterated

thatargument Boykinthe shouldissue be decided first itbecause
does not arequire waiver of the attorney-client privilege. He also
contended that if the trial court Boykindecided the issue adversely

him,to he should be allowed to exercise his appellate rights before
proceeding to the hearing.Sarette

The defendant then moved for an evidentiary hearing, reasserting
that the record purposes Boykinfor of should be limited to the

indictment,record of plea colloquy,the the and acknowledge-the
of rightsment form. onlyThe thatevidence the defendant tosought

introduce was oftestimony his trial attorney, who he claimed would
testify as to why the words “and I intended to do so” were crossed
out on acknowledgementthe of rights 25, 1994,form. FebruaryOn

trialthe court thatruled the rightdefendant waived his to litigate
issue,the Boykin but further stated: court“The specifically finds

that the record of proceedingthe was broadened by the Court’s
inquiry concerning its onruling the MOTION TO DISMISS before

pleathe was entered to that hearinginclude and all associated
documents, and that the by his presence at hearingthatdefendant
understood the nature the charge against him with respect toof
indictment No. 92-S-396 as required by Henderson v. Morgan, 426

(1976).” added.)637 (EmphasisU.S. The court also denied the
defendant’s request for an evidentiary hearing.

4, 1994,Finally, on March the defendant was scheduled for
sentencing. The defendant asserted that he should not be toforced
waive his to aright Sarette hearing because he chose to litigate the

onBoykin appeal.issue The defendant moved for an interlocutory
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appeal, which courtthe denied. The court sentenced the defendant
to twenty-four years to life in prison. appealsThe defendant on the
issues hissurrounding motion to withdraw his plea.

I. Boykin Claim

The defendant that the of pleacontends record his 10September
does not reflect that his wasplea knowing, intelligentandvoluntary,

I,as required by part 15 of Hampshirearticle the New Constitution
and fifththe and tofourteenth amendments the United States

MacAskill, 405, 407, 898,Constitution. Richard v. 129 N.H. 529 A.2d
(1987); Boykin,900 see 395 atU.S. 242. We address the defendant’s

Constitution, Ball,arguments first under the State State v. 124 N.H.
226, 232, 347, (1983),471 consideringA.2d 351 federal law as anonly

aid, 590, 594, 1139,analytical Maya,State v. 126 N.H. 493 A.2d 1143
(1985). When, case,as in the instant the federal law is not more

defendant, 637,to Morgan,favorable the see Henderson v. 426 U.S.
(1976),644-47 no see v.separate analysis,we make federal State

Davis, 189, (1994).185, 1386,139 N.H. 650 A.2d 1388
pleadedBefore he the defendant filed a motion to dismissguilty,

groundthe indictment on the that the crime of to secondaccomplice
degree bymurder is not onrecognized Relyingthe Criminal Code.

Etzweiler, 57, (1984),State v. 125 N.H. 480 A.2d 870 the defendant
argued requiresthat toaccomplicebecause the crime the defendant
act of or commissionpurpose promoting facilitatingthe the“[w]ith

111(a)offense,” 626:8, (1986),of the RSA the could notindictment
him for acharge accomplice liability knowing degreewith second

trial court a onhearingmurder. The conducted the issue at which
present.the defendant was The trial notified thatpartiesthecourt

dismiss,it denyintended to the motion to after which the defendant
pleaded guilty.

Subsequently, arguedthe defendant that his was not know-plea
ing, voluntary, and was not thatintelligent because he aware the

must prove beyondState a doubt thatreasonable he committed the
ofcrime to second murder “withaccomplice degree purposethe of

facilitatingor commission of trialpromoting the the offense.” The
court considered the basis of the defendant’s claim toBoykin have

bybeen waived his court that toplea. identityThe reasoned due the
of the inissues raised the motion to dismiss the andindictment the
motion to withdraw guilty plea,the the defendant should not be

reargueto alreadyallowed an issue that the court had decided
adversely to the defendant. The court also that by pleadingnoted

the defendant had waived his toguilty right appeal the adverse
hisruling above,on motion to dismiss the indictment. As noted

however, in toresponse the defendant’s assertions that he did not



537

courtthepleading guilty,to which wasunderstand the crime he
charges.thosefound that the defendant did understandspecifically

in motion to dismiss theissues involved theAlthough the
similar,guilty pleawithdraw the areand the motion toindictment

identical.concludingwas in that the issues werethe court incorrect
indictment,sufficiencydismiss the of theThe motion to involved

involved the defen­guilty pleawhile the motion to withdraw the
to which he wasdant’s of elements of the crimeunderstanding the

however, for us to remand thisunnecessary,It ispleading guilty.
claim. The defendant’sBoykincase for a determination of the

solelyfor his is based on hisargument withdrawing guilty plea
of not affirma­position plea proceedingsthat the record the does

oftively chargethat the elements of thedemonstrate he understood
court, however,to found thataccomplice degreesecond murder. The

“Grantingof charge.the defendant understood the elements the
ofpleawithdrawal of a rests with the sound discretion the trial

court, and will findingswe not set aside a trial court’s unless the
Sarette,defendant shows an abuse of that discretion.” 134 N.H. at

138, Moreover,589 A.2d at 128. “the court is not torequired believe
286, 289,the defendant’s statements.” v. 140 N.H.Laforest,State

1083, (1995).665 A.2d 1086 that supportsWe hold the record the
trial court’s finding.

noted,As previously the indictment to which the defendant
pleaded himguilty charged committingwith the crime of second
degree murder “in with” ThisRoy languageconcert Wrenn. is
sufficient to charge principalthe defendant as both a and accomplice

Thresher,to degree 63, 69,second murder. See v. 122State N.H. 442
(1982).578,A.2d 580-81 It is unclear whether the defendant pleaded

toguilty acting as a or as anprincipal accomplice. if acceptEven we
the defendant’s contention that pleadedhe to toguilty accomplice

murder,degreesecond his isBoykin argument meritless.

In order for a plea to be knowing, voluntary, and intelligent,
the defendant must understand the essential elements of the crime
to which he is pleading Henderson,guilty. 426 U.S. at 645. During

however,plea colloquy,the the court inquireneed not whether the
defendant understands each element of the crime. The court may

thatassume “defense routinely explaincounsel the ofnature the
inoffense sufficient givedetail to the accused of whatnotice ishe

647;tobeing asked admit.” Id. at Allard,State v. 240,116 N.H.cf.
242, 671, (1976)356 A.2d 672 that(noting the court need not
question defense counsel in detail to determine whether counsel’s

correct).wasadvice
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case, his counsel ansignedIn both defendant andthis the
form,partAs of that the defenserightsof form.acknowledgement
defendant, I haveacknowledged counsel for thecounsel that “[a]s

above, theincludingto defendant all thethoroughly explained the
Statewhich thecharge,nature the the elements theof offenseof

maximum anda doubt and theprove beyondmust reasonable
added.) Moreover, theminimum defendant(Emphasispenalties.”
motion to dismiss the indictment.present hearingwas at the on the

that indict­with contention thehearingThis dealt the defendant’s
not an thatallegationit did includement was insufficient because

facilitating”or thepromoting“the ofpurposethe defendant had
626:8, 111(a). trialby Therequiredthe crime as RSAcommission of

theThe thatmotion dismiss. defendant assertscourt denied the to
bethereon not consideredhearingmotion to and shoulddismiss the

satisfying Boykinfor thepurposeof the ofpart the record
sense, partic­not makesimplyThis contention doesrequirements.

to thein fact court referredularly specificallyof the that thelight
colloquy,theduring During pleato plea colloquy.motion dismiss the

the court stated:

—Now, a forthrough hearingin we wentAugust,back in
evidence,suppressof the on a motion topart daythe better

Indictment, which you’reto theand on a motion dismiss
you in bothagainstCourt ruledpleading guiltynow to. The

motions, is, sup-that motion toyourof particularthose
byDo understand thatyouand the motion to dismiss.press,

tono ableyou’re longer goinga of beplea guilty,entering
rulings concerningor of Courtchallenge appealto the the

alreadythatthose matters we have heard?

It was forin the affirmative. reasonablerespondedThe defendant
of the trialrelytrial court to on the assertions defendant’sthe

counsel, at the on thepresence hearingas the defendant’sas well
of wasaccomplice chargeto where mens rea themotion dismiss the

discussed, concludingin that the defendant understood the elements
Stone,v. 113 N.H.pleaded guilty.of the to which he See Statecrime

(1973).36, 300 A.2d 331
indictment,of theportionshe denied certain factual theBecause

clearly thatasserts that the record does not indicatedefendant also
of thethe elements offense to which heacknowledged pleadedhe

a of the of formguilty. Specifically, portion acknowledgement rights
“I I the in the indictmentchargedreads: admit that committed acts

do Iphraseand that I intended to so.” The “and that intended to do
Moreover,bythe atsignedso” is crossed out on form the defendant.

repeatedlythe defendant denied that he struck theplea colloquythe
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afacts areargues that thesehead. The defendantvictim in the
ofof the crimeand actus reusboth the mens readenial of

murder.degreeto secondaccomplice

anot rendersubjective in one’s innocence does“A belief
thedoubtingare forinvoluntary long groundsas as thereguilty plea

at trialbelievingfor that one’s defenseof that belief andreliability
MCNAMARA, HAMPSHIRE2 R. NEWunsuccessful.”would be

practice procedure 760,§ at 165Practice, andCriminal
(1970).(2d 1991); 25 AtAlford,see v. 400 U.S.ed. North Carolina

case, offer ofin the State an extensivecolloquythe this madeplea
to of victim. “Anproof, describing leading upthe facts the death the

may knowingly,of and under­voluntarily,individual accused crime
of a even if heprisontostandably impositionconsent the sentence

in theparticipationis or to admit his actsunwilling unable
400 theAlford,crime.” U.S. at Given State’sconstituting the 37.

and the admission that he committed theproofoffer of defendant’s
State, wechargedof described find thebysubstance the offense the

of of crime insufficient toaspectsdefendant’s denial certain the
the trial court’s that the understood thefindingreverse defendant

crime pleadedof the to which he guilty.elements

that trial court inarguesThe defendant further the erred
motiongrant evidentiary hearingto him an on his torefusing

guilty plea.withdraw his hold that when defendant’s reasonsWe the
withdrawing plea solelyfor his positionare based on the that the

deficient,is the is not in to anrecord defendant all cases entitled
hearing.evidentiary defendant has burden of provingthe“[T]he

motion,for withdrawal ofgroundssufficient the when itregardless
Sarette, 138,is 134 N.H. at A.2d hearingfiled.” 589 at “No need128.

be when the on a agranted allegations guiltymotion to withdraw
plea sentencing record,merely inherentlybefore contradict arethe
incredible, Gonzalez,conclusory.”or are simply United States v. 970

(2d1095, 1992).F.2d 1100 Cir.

onlyThe that produceevidence the defendant offered to was
histestimonythe of trial attorney. The thatdefendant asserted the

of thispurpose simplywas totestimony clarify the record. The
neverdefendant offered to waive his attorney-client privilege or to

outsideoffer evidence of the record to support his that hisposition
plea was not knowing, voluntary, and intelligent. weBecause

that the adequateconclude record was to support trialthe court’s
conclusion that the defendant understood the mens rea element of
the of murder,tocharge accomplice degreesecond we hold that the
trial court did not err denyingin the requestdefendant’s for an
evidentiary hearing.
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of toFinally, accomplicethe defendant asserts that the crime
murder, to claims does notdegree pleaded guilty,second which he he

do not to this issueexist under the Criminal Code. We need address
argument pleaded guilty.because the defendant waived this when he

chargeto the as aSince the indictment was sufficient defendant
murder, Thresher,see 122degreeto the crime of secondprincipal

69, 580-81,442 as to theany uncertaintyN.H. at A.2d at whether
to second murder exists under theaccomplice degreecrime of

875,Code, Etzweiler, 65,125 N.H. at 480 A.2d at doesCriminal see
State,Downer 543guilty plea.not the defendant’s See v.undermine

(Del. LaPlante, 417, 418,309, 1988);A.2d 312 State v. 117 N.H.cf.
(1977)643, 644 conviction where defendant(upholding374 A.2d

that arequested jurya instruction on a lesser-included offense was
crime). thatnonexistent We therefore conclude the defendant’s

Boykin argument is without merit.

HearingII. Sarette

finalargues appellateThe defendant that he is entitled to a
issue,Boykinon the which he asserts does notdetermination

require attorney-client privilege, separatewaiver of the from other
grounds guilty plea requirefor the withdrawal of his that do waiver

privilege. disagree.of the We
Horne, 90, (1995),In v. 140 N.H. 663 A.2d 92 we held thatState

“[c]hallenges justto on the fair and standard and constitu-pleas
tional that not orchallenges pleas knowing, intelligent,the are

92,not Id. at A.2d at 94. Involuntary mutuallyare exclusive.” 663
Horne, trial court to with aproceed hearingthe refused Sarette

that notonly pleabecause the defendant raised the claim his was
knowing, voluntary, intelligent withdrawingor as the basis for his

justa fair andplea. Id. We held that when the defendant raises
for withdrawal of trial courtplea sentencing,reason his before the

ifmust consider the Sarette factors even the defendant does not use
91,the “fair and atjust.”words Id. 663 A.2d at 94.

Horne,In the did not asdefendant choose a tactical matter to
the constitutional claim thatpursue plea knowing,his was not

voluntary, intelligentor from hisseparate claim that a withdrawal of
just.the would be fair and While Horne’s motionplea to withdraw

standard,inguilty pleahis was framed terms of the Boykin he
justa of factors that a partraised number are of the fair and

91-92,consideration. See id. at A.2d at 94.663 The court’s rationale
in Horne was that gosince the defendant raised factors that to the

justiceand of plea,fairness the withdrawal of his the trial
should bothcourt have considered the constitutional and
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sametheatpleaof thefor withdrawalgroundsnonconstitutional
Id.time.

not totactical decisioncase, made athe defendantIn presentthe
thewithonlyproceedand toprivilegeattorney-clienthiswaive
onpleahisto withdrawpro sehe movedissue. WhenBoykin
atthat arefactorsa number ofraised23, defendanttheNovember

Sarette, atN.H.134Seeconsideration.just”andin the “fairissue
however, thesecourt, found thattrial138, at 128. TheA.2d589

se, unsubstanti-wereproclaims, the defendantbyas articulated
assist the defendanttonew counselappointedcourt thenated. The

Thebe withdrawn.pleahis shouldarticulating why he believedin
hissupporttoample opportunitythe defendantprovidedcourt

Theplea.hisjustand to withdrawfairthat it would beassertion
justandthe fairhowever, withdefendant, proceedtorefused

inquiry.

that hehisauthority propositionfornodefendant citesThe
issue before heBoykinof thea final determinationis toentitled

argu­defendant’shearing. Thejust”“fair andwith theproceeds
finalapple, delayinghim at thetwo bitespermitment would

judicial resources.wastingandjudgment and sentence

a mustpartythatrequiresfinal rulejudgmentTh[e]
single appealof in araise all claims errorordinarily

In a criminal caseon the merits.judgmentfinalfollowing
andreview until convictionappellateprohibitsthe rule

of sentence.imposition

inter-judgment importantfinal rule serves severalThe
bypreserve respect judgesIt the due trialhelpsests.

with the numerousminimizing appellate-court interference
must in ofthey prejudgment stagesdecisions make the

to harasslitigation. ability litigantsIt reduces the of
throughand to the courts a succession ofopponents clog

toand It is crucial thecostly time-consuming appeals.
justice.ofefficient administration

(1984) (citationsStates, 259,Flanagan v. 465 andUnited U.S. 263-64
omitted); 8; Willis, 117see SUP. CT. R. Arsenault v. N.H.quotation

264, (1977)980, 982, v. 117 N.H.(citing Doyle,380 A.2d 266 State
789, (1977)). reject378 A.2d 1379 We therefore the defendant’s

Boykin appellatethat the issue must receive final reviewargument
trial court hearing.before the holds a Sarette

Horne,toPursuant the trial court must consider fairany
to allow to withdraw hisjust guilty plea.and reason the defendant
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hearing andin the Sarettenot to participatechoseThe defendant
thatconclusionto thesupportfactsto sufficientfailed demonstrate
He,his plea.withdrawto allow him tojustfair andit would be

withdrawnhistherefore, pleato haveopportunityforfeited thehas
byattemptAny futurejust standard of Sarette.the fair andunder

the trialbyhis must be determinedpleato withdrawthe defendant
Seeinjustice” standard.“manifestpost-sentencethecourt under

(1977).631,127, 181,LaRoche, 370 A.2d 634117 N.H.v.State

Affirmed.

BRODERICK, J., sit; concurred.not the othersdid
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