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shall of of thethe date the clerk’s written noticeuponcommence
superior court’s remand order.

remanded.Vacated and

BRODERICK, J., sit;not others concurred.did the

judicialHillsborough-southern district
No. 94-426

Philip Worster

v.

Mark Watkins

22,December 1995
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(TerrenceP.A., of on theMoquin Daley, Daley& Manchester J.
and theorally), plaintiff.brief for

(WilliamNourie, P.A.,& of S. & a. onWiggin Manchester Orcutt
brief, and orally),the David W. Johnston for the defendant.

THAYER, Worster,PhilipJ. plaintiff, appeals juryThe from a
defendant, Watkins,Markfinding damagesverdict the not liable for

injuriesfromresulting sustained a atby plaintiff during fightthe
plaintiffthe defendant’s house. The that theargues Superior Court

J.)(Arnold, erred itwhen ruled that two out-of-court statements
inadmissiblewere at trial. We affirm.

10, 1991,AugustOn the defendant held a inpartybachelor his
plaintiffhome. The attended the andparty became involved in a

fight between the andgroom another guest. During fight,the a
Fowlie,person, Stephen joinedfourth the altercation and struck the

jawinplaintiff the with aeither tire iron or a wrench. The blow
plaintiff’s jaw.thefractured
22,1991,OctoberOn more than two months after party,the Fowlie

was andarrested withcharged assault in connection with his attack
plaintiff.on the in custody,While gaveFowlie Detective Ted Curtis

of Merrimack Departmentthe Police a written confession in which
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partythe bachelorhim to attendwantedsaid that the defendanthe
a driver.designatedand to act asfightingfromprevent gueststo

follow-reportinvestigationa supplementaryfiledDetective Curtis
had toldFowlie, summarizing what Fowliehis withing interview

him.
report, plaintiffthe thepoliceandFowlie’s confessionArmed with
alleged that FowlieThe plaintiffsuit the defendant.againstfiled

and,when the assault occurredagentthewas as defendant’sacting
therefore, damages.forthe was liablethat defendant

trial, to exclude Fowlie’smoved in liminePrior to the defendant
report filedinvestigationsupplementaryand thewritten confession

that both out-of-courtarguedCurtis. The defendantby Detective
thatby arguinghearsay. plaintiffThe counteredstatements were

specific to theexceptionsintroduced undercould bethe documents
hearsay rule.

grantedcourt defendant’sa the theFollowing hearing, superior
first,ruled, was inadmis-court that Fowlie’s confessionmotion. The

argument that the confes-rejected plaintiff’sIt thehearsay.sible
beand couldagainstas a statement interest thereforequalifiedsion

hearsay It also concludedan to the rule.exceptionintroduced as
Fowlie,declarant,not that the wasthat the had shownplaintiff

statementadmittingto aprerequisiteunavailable for trial —a
of EvidenceRule 804.Hampshireinterest under Newagainst

plaintiff subpoenasent aAlthough acknowledgedthe court that the
in in an effort toHampshirelast Newto Fowlie’s known address

trial, itat found that effort insufficienthis attendancesecure
of two alternative addresses whichplaintiffthe was awarebecause

testimonyor hisdid not to locate Fowlie to secure beforehe use
trial.

Second, the was inadmissible.police reportthe court ruled that
reportthat could be admitted intoThe court concluded the not

orpublicevidence under either the records the business records
exceptions hearsayto the rule.

18, 1994,May a in of thejuryOn the returned verdict favor
on trialplaintiff groundThe the that the courtappealsdefendant.

ingrantingin the .defendant’s motion limine.erred
requires three toplaintiff’s appeal analyze exceptionsThe that we

dutyrule.hearsaythe It is the trial court’s “to determine whether
testimony exceptionis admissible as an to rule.”hearsaythe State

Killam, 155, 401, (1993).160,v. 137 N.H. 626 A.2d 404 We will not
trial itrulingdisturb the court’s unless is clearly erroneous.

Prudhomme, 561, 569, (1994).Flanagan 51,v. N.H. A.2d 57138 644
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StephenI. Fowlie’s Confession
admitrefusal totrial court’sthechallengesfirstplaintiffThe

plaintiffTheinto evidence.written confessionFowlie’sStephen
that it shouldargueshearsay, but heconfession isthat theconcedes
of EvidenceHampshire Ruleunder Newhave been admitted
hearsay rule804(b)(3) to the804(b)(3). exceptionanprovidesRule

made, to thecontrarywas, it wasat the timewhichfor a statement
is admis-statementSuch aor interest.pecuniarypenaldeclarant’s

damagethat wouldstatement[]does not make [a]sible because “one
338,Kiewert, 135 N.H.v.is true.” Stateunless the statementoneself

omitted).(1992)1031, and brackets343, (quotations605 A.2d 1034
however,evidence,intocan admittedsuch a statement beBefore

is “unavail-that the declarantintroducing it mustparty provethe
804(b). isAR. EV. declarantat trial. See N.H.able” to testify

inconditions listedof theanyfor trial if he satisfies“unavailable”
804(a). is found in Rulerelevant hereonlyThe conditionRule

if he “is804(a)(5), that a is unavailablewhich states declarant
hasof statementhearing proponent [his]from the and theabsent

(or hearsayin of athe caseprocureunable to attendance[his]been
(3), (4),(b)(2), or attendance orsubdivisionexception [his]under

testimony) by process N.H. R. EV.or other reasonable means.”
804(a)(5).

to in an effort to secureplaintiff attemptedThe locate Fowlie
produced onlyhis at trial. to locate Fowlieattendance When efforts

in and in plaintifftwo addresses —one Maine one Florida —the
unable,that orby processconcluded he was other reasonable

Therefore,means, testify.to Fowlie to New to hebring Hampshire
804(a)(5).argues, purposesFowlie was unavailable for of Rule

804(a)(5), however, requires rigorous showingRule a more
unavailability than the by plaintiff. assumingof one made the Even

thatplaintiffthe demonstrated Fowlie could not be forced to attend
trial, 804(a)(5)parentheticalthe in requiredthe clause Rule the

to show that he could not forplaintiff procure “testimony”Fowlie’s
804(a)(5).N.H. R. interprettrial. EV. We that clause to thatmean

plaintiff had to that deposethe demonstrate he was unable to
(J.253,2 §Fowlie. See MCCORMICK atON EVIDENCE 136 n.33

1992).ed., 4thStrong examininged. Jurisdictions the corresponding
rule have Congressfederal concluded that intended to anadopt

See,to“attempt depose” standard. e.g., v. 511 A.2dLindy,Schaffer
(Conn. 1986).1022, 1025 App. Ct. Hampshire’sBecause New version

804(a)(5)of Rule is identical in every important respect to the
rule,federal we find those inpersuasivecases our interpretation of
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Kiewert, 343, atN.H. at 605 A.2dthe New rule. See 135Hampshire
1034.

nocase, plaintiff madecourt found that theIn the trialthis
wasthat hetrial and therefore ruledto Fowlie beforedeposeeffort

tosee no reasonfor of Rule 804. Wepurposesnot unavailable
thisofWe will assume forruling. purposestrial court’soverturn the

hedid untildeposeto Fowlie not arisedutycase that plaintiff’sthe
toto at trial in responsewas not going appearthat Fowlielearned

in Hampshire.known Newto his last addresssubpoenathe sent
not to testify, plaintiffwould theappearAfter that Fowlielearning

requestin Florida —or tono Fowlie Maine ormade effort to contact
despite having specificto dogiveto him timea continuance so—

conclude, therefore, trialthat theabout his location. Weinformation
require­to theplaintiffheld that the failed meetreasonablycourt

804(a)(5).ofments Rule

ReportPoliceII. Detective Curtis’

admitthe trial court’s refusal toplaintiff challengesThe next
investigation report into evidence.supplementaryDetective Curtis’

both theAccording reportthe was admissible underplaintiff,to the
hearsayto rule.public exceptionsand business records therecords

disagree.We
803(8). providesis in Rule Itpublic exceptionThe records codified

hearsay rule:bythat the are not excluded thefollowing records

Records, or incompilations, anydatareports, statements
(B)form, agencies, settingor forth . . .publicof officers

to as topursuant bymatters lawduty imposedobserved
(C)dutywhich there a to or in civilreport...matters was

investigation. factual from anfindings resultingactions . .
law,authority granted bymade to unless thepursuant

or lacksources of information other circumstances indicate
of trustworthiness.

803(8). AccordingN.H. R. to plaintiff,Ev. the Detective Curtis’
report should have been admitted into bothevidence under Rule
803(8)(B) (C).and He that theargues report both visualcontained
and about andauditory findings”“observations” Fowlie “factual
about Fowlie’s criminal We disagree.behavior.

Detective supplementary investigationCurtis’ is areport
summary by duringof statements made Fowlie Intheir interview.

sense,that reportthe contains “auditory byobservations” made
803(8)(B), however,Detective Curtis. Rule was not meant to cover

typethis of observation. The contents of a witness’ statements to a
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ofpurposesthe officer forbynot observedare matterspolice officer
522,803(8)(B). Supp.656 F.Burger King Corp.,v.RamrattanRule

1987). Therefore,(D. that Detective Curtis’we conclude529 Md.
803(8)(B).not under Rulereport is admissible

contain “factualalso does notreportCurtis’Detective
admittedand cannot beinvestigationon his ownfindings” based

803(8)(C). Corp. Rainey,v. 488 U.S.See Beechunder Rule Aircraft
(1988) (under evidence, require­of153, rules “the169 the federal

bars the admission offindingscontain factualreportsment that
lan­investigation”). report’sfactual Thestatements not based on

during“stated” and “indicated”which refers to what Fowlieguage,
interview, simplythat Curtis wasthe demonstrates Detective

told him. no effort to evaluaterecording what Fowlie He made
and no conclusionscredibility independentFowlie’s reached based

result, reporton As a histestimony. typicalFowlie’s lacked the
Ramrattan,of F. atfinding. Supp.characteristics a factual See 656

530.
jurisdictions police reportCases from several indicate that when a

statement,simply reportrecords a witness’ the cannot be admitted
803(8)(C). Axelson,Victory Apartments,under Rule See Park Inc. v.

(N.D.155, 1985);367 N.W.2d 162 Baker v. Elcona Homes Corp., 588
(6th (1979).551, 1978), denied,F.2d 559 Cir. cert. 441 U.S. 933 We

find andpersuasivethose cases conclude that the supplementary
803(8)(C).investigation report was not admissible under Rule .

plaintiffThe also thatargues reportthe was admissible under the
803(6)exceptionbusiness records to the hearsay rule. Rule provides

that records in course of akept regularlythe conducted business are
not byexcluded the rulehearsay theyunless indicate a lack of

803(6).trustworthiness. N.H. R. Ev. According plaintiff,to the the
report should have been admitted it reportbecause is a which was
prepared as a ofpart Detective Curtis’ regular practice as a law
enforcement official. We disagree.

For a police record,toreport qualify as a business the author
of reportthe must inacting regular business,“be the ofcourse and

another,if the information was supplied by that person also [must]
actingbe in regularthe of MCCORMICK,course business.” 2 supra

290,§ at 273. Only everyonewhen involved in preparing a report is
in theacting regular course of business can we conclude that the

report is accurate and worthytherefore of being admitted. 2
McCormick, supra at 274.

When these principles case,are applied to this Detective
reportCurtis’ must be excluded. While Detective Curtis was acting
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supplemen­hiscompletedwhen heof businessin courseregularthe
Hesaid for Fowlie.cannot bethe samereport,tary investigation

result,and, “anaaspolicetalk to thetoobligationnowas under
2fails . . .chaintrustworthinessin thelinkessential

Therefore, cannothis statementsMCCORMICK, at 274.supra
F.2dSnyder, 787803(6). v.United StatesSeeunder Rulequalify

(1986).denied, 479 U.S. 836(10th Cir.), cert.1429, 1434

Affirmed.

sit; concurred.BRODERICK, J., not the othersdid
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