
563

so”plaintiff clearly requested a or “a [or]test “minutes” minute
afterwards.

drunken,specterraises of a uncooperativeThe State the
a of laws neithermaking mockery implied byarrestee the consent

explicitly refusing explicitly agreeing agreenor to take a test. We
that such a person might be deemed to have refused test. Thethe

however,plaintiff, lightwas not such a In of the seriousperson.
265:92,test, aconsequences refusingof a BAC see RSA in this case

two-year suspension,license a refusal should not be inferred unless
an Anarrestee manifests a decision not to ofcooperate. inference

evidence,refusal not fromwas warranted the and we therefore
reverse.

Reversed.

BRODERICK, J., sit;did not the others concurred.

Derry District Court
No. 94-558

HampshireThe State of New

v.

Patrick W. Holloran

27,December 1995

Howard, (PatrickJeffrey R. attorney general Donovan,E. assis-
tant attorney general, on the and orally),brief for the State.



564

(Kenneth D. on brieftheRyan, Hampton MurphyCasassa & of
orally),and for the defendant.

MEMORANDUM OPINION

trial, the District CourtDerryPER a benchCURIAM. After
Holloran,('Warhall, J.) defendant, ofPatrick W.theconvicted

1994).265:82,1 (Supp. appeal,RSA Ondriving while intoxicated. See
in hisdenyingthe trial courtthe defendant asserts that erred

of theupon insufficiencymotion a verdict basedfor directed
affirm.evidence. We

15, 1994, Londonderry Police OfficereveningIn the of March
lightsa truck with itsapproached pickupChevroletCagnettaMark

Londonderry.in officer saw theSymmes Drive Theparkedoff on
Cagnetta “spotlighted”sitting alone behind the wheel.defendant

thejumped Cagnettaout. toldquicklythe truck and the defendant
truck, that theobservingto back into the defendantgetdefendant

“unsteady” on his feet.appeared
for a call from hisexplained waitingthat wasThe defendant he

in Auburn. The officerpick up Tupperware partywife to her from a
pager.defendant indicated that he had aphone,did not a and thesee

of anthat defendant’s breath smelled alcoholicCagnetta noticed the
bloodshot,glassy and and that hebeverage, eyesthat his were

that thealthoughofficer also observedappeared disheveled. The
inkeys ignition.to the truck were theengine running,was not the

the and had comeairportstated he had been atThe defendant that
wife, that had tonothingto for his but he hadSymmesto Drive wait

airport.the Aftereveningthat and should have remained atdrink-
tests,sobriety Cagnetta arresteddefendant failed three fieldthe

the of alcohol.him for while under influencedriving
case, athe of the moved forAt close the State’s defendant

verdict, athat was insufficient forarguingdirected the evidence
doubt,find, hadbeyondof fact to a reasonable that hetrierrational

of court thenightdriven his truck on the arrest. The deniedthe
fine,sentencing him to aguilty,motion and found defendantthe

revocation, in anmandatoryand attendanceninety-day license
This appeal followed.program.alcohol awareness

of 265:82. “The actusviolatingThe defendant was convicted RSA
‘driving]’in 265:82 a motor vehicle whileRSA iscontemplatedreus

Willard, 568, 570,the of State v. 139 N.H.under influence alcohol.”
(1995).1086, “Driving]”A.2d has defined as “oper-1087 been660

or in control” of a motor vehicle.at[ing]” being physical“actual
(1993). allegethe not259:24 State does that theRSA Because

truck, ushis beforequestionwas the is whetheroperatingdefendant
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fact,a rational of the toviewing favorablytrier evidence most the
State, could have found a doubt thatreasonable thebeyond

in controlphysicaldefendant was actual of truck.the

vehicle,physical“To have ‘actual control’ of a motor one
capacitymust to orbodily guidehave the exercise dominion over the

Willard, 571,vehicle at the time.” 139 N.H. at 660 A.2d atpresent
omitted).(emphasis1088 control”physicalWhat constitutes “actual

case,will ofvary upon the facts the but “thedepending primary
inquiryfocus of the person merely usingthe is whether is the

stationaryvehicle as a or whether it is toshelter reasonable assume
will, influence,that the whileperson the thejeopardize publicunder

by exercising some measure of control over Atkinsonthe vehicle.”
State, (Md. 1993).1019,v. 627 A.2d 1028

trial, onlyAt the State circumstantial toadduced evidence
prove that defendant had “actual control” of hisphysicalthe truck.

evidence which rational con­any“[Circumstantial excludes other
beyondclusion is to asufficient establish reasonable doubt the actus

Willard, 571,reus set out in a motor 139vehicle statute.” N.H. at
omitted).660 (quotation ellipsesA.2d at 1088 and In applying this

standard, “we examine each inevidentiary item the context of all
evidence, Bissonnette, 82,in 85,the not isolation.” v.State 138 N.H.

(1993).468,635 A.2d 469

arguesThe defendant that because truck was legallythe
parked, off,the were and thelights engine was not it isrunning,
speculative to conclude that he would soon operatingbe the vehicle.

alone, however,These facts notare dispositive. When Officer
Cagnetta upon truck, incame the the defendant was the driver’s
seat. drunkenness,The defendant of andsignsexhibited he told the

wife,officer that was waiting pickhe for a call to up his who inwas
keysanother town. The in ignition.were the In the context of the

statements,officer’s observations and the adefendant’s rational
trier of fact find beyondcould a doubtreasonable that the defendant
would imminently condition,be the truck inoperating an inebriated
and, therefore, that he was in actual ofphysical control the vehicle.

Willard, 571,See N.H. at A.2d139 660 at 1088.

Affirmed.
BRODERICK, J., sit;did not othersthe concurred.


