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(JamesBurns, Schulte, P.A.,Cox of H.Bryant, Hinchey, & Dover
orally),on and for plaintiff.Schulte the brief the

McLane, Middleton, P.A., of ManchesterGraf, Raulerson &
(.Arthur brief,Quinn and Mr.G. Greene and Michael J. on the
Quinn for theorally), defendant.

BROCK, Services, (Echo),ConsultingEcho Inc.plaintiff,C.J. The
(thelandlord, bank),Conway claimingsued its North Bank con-

eviction, eviction,actual anpartial impliedstructive breach of
covenant of and Echoquiet enjoyment, appealsbreach of the lease.

J.) denyingthe decision of the all ofSuperior (Fitzgerald,Court
a trial. in inpart, part,Echo’s claims after bench We affirm reverse

and remand.
15, 1986,aPursuant to written March Echolease dated leased

on the floor of a inpremises building Conway, togetherdownstairs
with ofright“common access” thereto. When the bank purchased

landlord,frombuildingthe Echo’s itprior assumed the lease and
became Echo’s landlord.

bankThe undertook a of toseries renovations make the building
main,suitable for a branch onbanking business the street-level

renovations, 1987,floor. These on offoccurring throughand created
noise, dirt, and occasional ofinterruptions electric service. The
construction work also made the parkingrear lot inaccessible.

1987, therefore,During most of many of Echo’s employees used the
inparkingstreet-level lot front of building; theythe gained access

by main,to Echo’s downstairs usingoffice first the street-level
buildingaccess to walking 13,the and then downstairs. On October

the bank the locks on the mainchanged floor access door for security
reasons, and Echo’s employees no inlongerwere able to orget out

building throughof the door regularthat after business hours. At
point, onlythat Echo’s ofmeans access after hours was through the
door, presentedrear and Echo thattestimony even that access was

obstructed and difficult at times. parties disagreeThe as to the
interferences,of these and as damage theyextent to thatthe caused

permissibleEcho’s itsto uses of leasehold.
(1)appeal, arguesOn Echo that the trial court by:erred confusing

legalthe standards for constructive and partialeviction actual
(2)eviction; finding lockingthat the street-level access doors did not

(3)eviction;a partialconstitute actual thatruling there was no
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to(4) legal standardeviction; wrongand theapplyingconstructive
issue.quiet enjoymentdetermine the

commercial, from a residen-distinguishedasThis acase involves
contextintial, not addressed the commercialwe havelease. Since

fromhere, insightsomewe will drawall of the issues raised
cases, be moremaylawthough applicableeven theresidential lease

120Colby,v.Compare Golubin the residential context.protective
(1980) Burns, 111397,535, 536, with Kline v.419 A.2d 398N.H.

(1971).248,87, 92, A.2d 251N.H. 276
interest, the lawlease, along possessoryIn with the tenant’sany

obligates the landlordquiet enjoyment,of whichimplies a covenant
duringpossessionwith the tenant’sfrom interferencesto refrain

REALPOWELL,2 R. POWELL ONtenancy. generallySeethe
¶¶ (1994). in which231[2], waysseveralThere are232[1]PROPERTY

to acovenant, risegivingeachthatmighta landlord breach
dispos-actual physicalThe landlord’sclaim the tenant.bydifferent

an actualconstitutespremisesfrom leasedof tenant thethesession
of the covenant.eviction, as well as a breachtotal or partial,either

¶ of a231[2], fall shortlandlord thatby the“InterferencesId.
withsubstantially interferebut that neverthelessexclusionphysical

tocausing the tenantpremises,of theenjoymentthe tenant’s
Id.evictions.”vacate, as ‘constructive’by the tenantare actionable

¶ of covenantbreach the232[1], generalThe landlord’sat 16B-27.
ato constituteenoughif not “substantial”enjoyment, evenquietof

damages.toeviction, the tenantentitlesneverthelessconstructive
¶ addressingnow to each232[1], We turnat 16B-32 to 16B-33.Id.

separately.Echo’s claimsof

EvictionActualI. Partial

thedepriveslandlordoccurs when theactual evictionA partial
property,of the leasedportionof somepossessionof physicaltenant

v.See Barashpremises.the leasedof access toincluding denial
707, 709256 N.E.2dCorp.,Terminal Real EstatePennsylvania

(SECOND) report-§ 6.1PROPERTY(N.Y. 1970); OFRESTATEMENT
¶ 231[2][b], 16B-24.POWELL, at2, (1976); supra2at 236noteer’s

under a lease.rightsa tenant’s SeeapportioncannotA landlord
(Mass.710; McEnany, N.E. 781Barash, Smith v. 48256 N.E.2d at

1897). rightsEcho’s to chooseThus, apportionthe bank cannot
to tworightEcho a differentgivesdoor to enter the leasewhich if

for access.doors
ofhowever, any portionof theEcho, deprivedwas not physically

to itit, rights given underany appurtenantnor ofleased toproperty
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eviction, on theEcho reliesclaim of actualpartialthe For itslease.
1,890 offeetsquare“approximatelyin the lease:following language
thereto, a commonarea, of accessrightwith commontogetherfloor

it agivesthis languagelot.” Echo thatarguesuse of the parking
door, doormain, since thatstreet-levelright throughof access the

by both the bankactually used in commononlyis door that wasthe
and Echo. disagree.We

in withis accordanceA is a form of contract that construedlease
Kumerek,LaPonsie v.interpretation.rules of contractthe standard

(1982).1294,1021, 1022, construingWhen122 N.H. 453 A.2d 1294
lease,in a must the entire documentdisputed provisions analyzewe

Newthe ELCAmeaning by parties.to determine the intended of
90,114, 116, 91129 N.H. 523 A.2dHampshire, McIntyre,Inc. v.

(1987). shouldagreementto beLanguage by partiesused the the
by people.its standard as understood reasonablegiven meaning

611-12,Doll-Mar, Inc., 610, 1106,v. 120 N.H. 419 A.2d 1108Murphy
(1980). partiesIn of intent of the to aambiguity,the absence the

meaning languagelease is to be determined from the of theplain
Inc.,Piet, 194, 197,v. 126 N.H.Bldg. Rayused. Mast Road Grain &

(1985).143, ameaning ultimately489 A.2d 145 “The of a contract is
decide,of law for this court includingmatter to the determination

ambiguous.” Young,whether a contract term is Walsh v. 139 N.H.
(1995) omitted).693, 695, 1139,660 A.2d 1141 (quotation

word in phraseThe “common” Echo’s lease modifies the
of Thus it“right access.” means that the tenant’splainly only right

to is not an inright;access exclusive it is “common” with the
reasonablylandlord’s. The lease is not it cannotambiguous; be

toconstrued afford Echo the in “common” to theright use
door simplystreet-level because that is the door which the bank

chose toactually interpret findinguse. We the trial court’s that
“Echo had access toemployees throughtheir offices at least one
door at all to atimes” be determination that such access was

requiredreasonable. That is all that is of thislanguageunder the
lease.

trial apparentlyThe court applied the standard for constructive
in onrulingeviction the actual eviction Even this wasthoughclaim.

error, affirm itswe decision on this issue because it reached the
correct result and there are valid groundsalternative to reach that

In re 432, 438,result. See Trailer and Plumbing Supplies, 133 N.H.
(1990).343,A.2d578 346 Echo wasSince not physically deprived of

ofany portion premisesthe to which it a right lease,had under the
actualpartialthe eviction claim was denied.properly
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EvictionII. Constructive

to a actual evictionpartialis similarA constructive eviction
A construc-place.takesdeprivationthat no actual physicalexcept

of thedepriveslandlord so the tenantoccurs when thetive eviction
isthat actionof the theenjoyment propertyorbeneficial use

Barash,possession.of physicalthe tenantdeprivingtantamount to
PROPERTY,(SECOND)710; supra;OFRESTATEMENT256 N.E.2d at

¶ 232[1],Powell,2 at 16B-27.supra

notclaim willthat a constructive evictionarguesbankThe
(1) theactions renderintends that itslandlordlie unless the

(2) with theinterferepermanentlyoroccupancyunfit forpremises
disagree.of Weenjoyment premises.or theusetenant’s beneficial

conduct, not hisandthat “the landlord’sIt is well established
817,358 N.E.2d 819intentions, Olanoff,Blackett v.controlling.”is

(SECOND) § 6.1(Mass. 1977); OF PROPERTYRESTATEMENTcf.
1995) (not that the(1976 any requirementmentioningSupp.&

tenant). mistakenly relies onThe bankto evict thelandlord intend
for ais requiredits view that intentsupportcase topriorone

Poirier, 584,120 N.H. 420v.ThompsonSeeconstructive eviction.
inten-(1980). allegationscontains ofAlthough ThompsonA.2d 297

necessarywas not apart,landlord’s intentconduct on thetional
contrary.decision, is to theprevailingand viewof our theelement

found,was or could have beenthough no intentexample,For even
a outsidewhere nuisancefound a constructive evictioncourts have

— neighboringfromnoisesuch as excessivepremisesthe leased
— to, though affirmativelynot undertakenwas attributabletenants

819;Blackett, v.See, N.E.2d at Gottdienere.g., 358the landlord.by,
1981).851, (N.J. App. Div.Mailhot, Super. Ct.431 A.2d 854

case is notin a constructive evictioninquiryfocus of theThe
i.e., whether,interference, in theon of theon intent but the extent

case, is substantialinterferenceof the thefactual circumstances
of physicalto the tenantdeprivingthat it is tantamountenough

See, Storage,v. All Am. Van & 632Baley & Selovere.g.,possession.
268,(Nev. 251 A.2d723, 1981); Corp. Cooper,Reste v.Realty724P.2d

¶ 16B-27;(N.J. POWELL, 232[1],1969); supra2 atsee also274-75
property,(Second) regardinglawsupra. TheofRestatement

“in theyearshas moved over thesubstantiality requirementthis
2responsibilities.”in the landlord’sof an increasedirection

¶POWELL, 232[1], anyat 16B-27. Even without affirmativesupra
found aon landlord’s courts have constructiveactivity part,the

covenant,to a failsperformthe landlord fails leasewhereeviction
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a that isdutyor fails tostatutory obligations, performto perform
580,Rptr.22Lilly,v. Cal.from the circumstances. Sieradimplied

(Ct. 1952) impliedlyspaceofApp. (deprivation parkinguse of583
lease); Washington,v. BankPeoplesin the Nat.Cherbergincluded of

(Wash. 1977) (landlord’s1137, repairto outside564 P.2d 1142 failure
¶ 232[1],unsafe); POWELL, 16B-29supra2 atrenderingwall it see

to 16B-30.

in with actual evictionpartialAs we held connection the
claim, Echogrant right particularthe lease here did not a to use the

since, as thechoosing. provisiondoor of its The lease was satisfied
found, throughtrial court Echo had access to their officesemployees

Likewise, court foundat one door at all times. the trial “theleast
and intermit­interruptions noise construction were[from activities]

ortemporary substantially depriveand and did not interferetent
of of premises.”Echo the use the

was on but theconflicting testimony points,There these credibil-
toity weight given testimonyof witnesses and the be to are

Nash,of fact for the trial court to resolve. Johnson v. 131questions
731, 734, 842, (1989);N.H. 559 A.2d 844 Rancourt v. Town of

Barnstead, (1986).45, 50, 55,129 N.H. 523 A.2d 59 We will not
disturb the trial court’s of fact on the constructive evictionfindings

inissue since the evidence the record was sufficient to itssupport
Rancourt, 50,129 N.H. at A.2d 59.conclusion. 523 atCf.

Quiet EnjoymentIII. The Covenant of

A breach of of quiet enjoymentthe covenant occurs when the
substantiallylandlord interferes with the tenant’s beneficial oruse

¶POWELL, 232[1],of 2enjoyment premises. suprathe at 16B-27.
Even if not substantial to to ofenough rise the alevel constructive
eviction, Reste, 274-75,see 251 A.2d at such mayinterference
constitute a breach of of quiet enjoymentthe covenant entitling the

(Fla.87,to v.damages. Shapiro,tenant Carner 106 So. 2d 89 Dist.
1958); (SECOND)App. §Ct. see RESTATEMENT OF PROPERTY 5
in(changes physicalthe condition of premisesthe which make them

(conductfor contemplated §unsuitable the use by parties),the 6 by
landlord, or by control,the a third party under the landlord’s which

with permissibleinterferes the tenant’s use of the premises); 2
¶POWELL, 232[1],supra at 16B-27.

trialThe court that quiet enjoymentconcluded only protects
possessiona tenant’s against repossession by the landlord or one

claiming superiortitle to the landlord. Although priorour cases
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not for a claim that ofanyhave addressed other basis the covenant
breached, rejectedhas not such aquiet enjoyment theybeen have

32,111Hooijdonk Langley,claim either. See Van v. N.H. 274 A.2d
529, (1853).(1971); Fabyan,798 Russell v. 27 N.H. 537-38 We do not

of quiet enjoymentbelieve such a view of the covenant constitutes
good today; manylaw other courts have extended the covenant

Morelli,beyond of v. A.2dpossession.mere denial actual Pollock 369
458, (Pa. (SECOND)1976);461 n.1 see OFSuper. Ct. RESTATEMENT
Property ¶5-6; Powell, 232[l],§§ 2 supra at 16B-29.

“[cjourtsdictate, dutyof apublic policyWhen reasons have
to old in the of the and ofreappraise lightdoctrines facts values

lawcontemporary particularly old common doctrines which thelife—
Burns,developed.”courts themselves and Kline v. 111 N.H.created

(1971) omitted).87, 91, 248,276 A.2d 251 has(quotation societyOur
systemevolved since the tenurial of law wasconsiderably property

interconnectedness,created the courts. The andby complexities,
indensity society many wayssheer of modern create more which a

landlord or agents may potentiallyhis interfere with a tenant’s use
and enjoyment premises. risingof leased Even without to the level
of a and tenant to therequiringconstructive eviction the vacate

such tenant ofpremises, may deprive expectationsinterferences the
lease,of inrequiringunder the lease and reduce the value the

Moreover,compensatory damages.fairness an award of under
conditions, lessee,whymodern business there is “no reason a after

establishing on the leased should awaitpremises,itself be forced to
loss,orby premises, greateviction the lessor surrender the often at

claimingbefore a breach of the covenant for withinterference the
and notpossession premises” enoughuse of the that is substantial

•to to of Propertiesrise the level a total eviction. Tenn-Tex v.
(Tenn. 1989)Brownell-Electro, Inc., 423, (quotation778 S.W.2d 428

omitted). Likewise, greaterthe landlord’s level of ofknowledge and
control over the leased and thepremises surrounding property
militates in favor of a more modern view of the covenant of quiet

Kline, 92,thanenjoyment the trial court 111adopted. See N.H. at
276 A.2d at 251.

understandably,Since the trial court but erroneously, believed the
implied covenant of quiet enjoyment protected only Echo’s posses-
sion property,of the the court did not consider claimEcho’s that the
bank’s construction breached by deprivingactivities the covenant
Echo of the beneficial use of the premises. There was conflicting

as totestimony occurred, and, so,whether such a ifbreach the
damages thereby.caused These are of fact for trialquestions the

LaClair,court to in firstdetermine the instance. See Gibson v. 135
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the(1991). reverse455, weAccordingly,133,129, 600 A.2d 458N.H.
enjoy-quietremand theissue andon thisconclusiontrial court’s

opinion.with thisconsistentproceedingsfor furtherment claim
aoftoas the definitionhowever, holdingnote, that ourWe

inlawin commonchange theaenjoyment effectsquietofcovenant
the ofon viewhave reliedmightthat othersandHampshire,New

decline,forth. Wehad setcasesthat our olderthe covenant
whoInstead, anyonefortherefore, change retroactive.to thismake

this newaction, applywill onlyinstant wetheis not a toparty
prospectively.interpretation

in remanded.part;in reversedpart;Affirmed
sit;BRODERICK, others concurred.J., not thedid

Strafford
No. 94-487

HampshireNewThe State of

v.

Bryan S. Johnson

28, 1995December


