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andwas to roll overmyand case at allhelp myselfthat I couldway
it,ladder, identify person.”said and the nexton as heupmove the

“inwas notthat the defendantThe trial court’s conclusion
had out thepointeduntil after hecustody” purposesfor Miranda

by the record. Seesupportedin his isdrugs apartmentlocation of
Dedrick, 224, 564 A.2d at 426-27. The defendant’sN.H. at132

therefore,that point,suppressmotion to statements made before
was denied.properly

Affirmed.

BRODERICK, J., sit;did not the others concurred.

Carroll
No. 94-869

a.David Trull &

v.
Conwayof & a.Town

28,December 1995



580

(Randall F.P.A., North ConwayofCargill,&Cooper, Deans
orally), plaintiffs.for theCooper on the brief and

Bass,Cleveland, P.A., L. Staplesof (Craigand ConcordWaters
forbrief, orally),and Mr. KehrThomas Kehr on theand F

Conway.Town ofdefendant

(Mark assistantHoward, P.attorney general Hodgdon,R.Jeffrey
brief), Hamp-of Newgeneral, on the for defendant Stateattorney

Transportation.Departmentshire of

defendant, (town),BROCK, bringsConwayTown ofThe theC.J.
from of the CourtSuperioran orderinterlocutory appealthis

J.)(O’Neill, R. 8. Weits motion to dismiss. See SUP. CT.denying
reverse and remand.

have transferred to us:following questionsThe been

law,of a officerWhether, municipal policeI. as a matter
to aduty icyof conditions on statepossesses any legal warn

Hooksett,v.Hartman Town 125 N.H. 34roadway? See of
(1984).

law,Whether, of municipal policeII. as a matter a officer
astatutory duty icyto warn of conditions onpossesses any

105:3; 106-B:15;RSA 230:78roadwaystate under RSA RSA
231:90,seq.; seq.;et et former RSA or other-RSA 231:93

wise?

Whether, law, reasonablyIII. as a matter of it was fore-
defendant, case,seeable to the the facts of thatunder this

an occur at this roadwayaccident would this location on and
in this manner?

plaintiffs allege During eveningThe facts. offollowingthe the
19, officer,February 1991, Roderick,Conway policea wasRichard
ontraveling JeepRoute 113 where he a inobserved the breakdown
itslane with flashers activated. theemergency Upon investigation,

was thatofficer advised the had slid on “blackJeep ice.”
hisparkedOfficer Roderick vehicle on the side of Route 113 and

a pickupobserved truck slide the roadacross and strike a snow
lightsbank. He activated the blue on his police pulledandcruiser

into the to assist pickupbreakdown lane truck. spokethe The officer
vehicle,occupants unharmed,to the of the theylearned that were
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icyand to walk on tonoticed that the road was difficult due the
condition.

ConwayOfficer contacted radio for thedispatcherRoderick the
ofDepartment requested DepartmentPolice and that the State

be notified of the conditions on 113 so thatTransportation icy Route
the State could treat the condition as soon as possible. Officer
Roderick then left area. hisShortly departure, plaintiffthe after

Trull, 113,David who was eastbound ondriving Route lost control of
vehicle, line,his which slid across the center striking a westbound

plaintiffvehicle driven Pleau. inby passengerBettina One the Trull
injured.vehicle was killed and three others seriously Bettina Pleau

injuredwas seriously passengerand a in carher killed.
Trull and againstPleau filed suit town and againstthe the State

of Hampshire,New alleging negligence. The is not a topartyState
this appeal. The town afiled motion to dismiss which trialthe court
denied. courtThe ruled that the inholding Hartman v. Town of
Hooksett, 34, (1984),125 N.H. 480 A.2d 12 that a town dutyowed no
to generalthe to warn ofpublic a on adefect State nothighway, is
dispositive of plaintiffs’the claim because “the plaintiffs do not
allege that their accident resulted from the Town’s tofailure warn
of a in a highway.”State The court also held that because thedefect
plaintiffs do not allege that the town’s duty arose as a result of a
failure to maintain repairor the highway,State the town is not
shielded by the immunity set forth in (1982).former RSA 231:93
Finally, the court ruled that plaintiffs’the writ sufficiently alleged
that policethe officer assumed a voluntary duty of care towards the
plaintiffs.

forLiability negligence arises only upon the violation of a duty
owed to one person by another. A duty is not created solely because
of superior knowledge by one individual over another. See Conway

Pease,Bank v. 319, 326-27,76 1068,N.H. (1912).A.82 1072-73
In Hartman, we whether,considered as a law,matter of either a

municipality or its police force has a duty to warn travelers about a
defect in a State highway. We held that “[i]n certain circumstances,
a town may be injuriesliable for onoccurring roads under its
control, but injuriesnot for on roads over which it exercises no

Hartman,control.” 37,125 N.H. at 480 A.2d at 14.
partiesThe do not dispute that Route 113 is a class II highway

over which control and responsibility for maintenance rests exclu-
withsively the (1982).State. See RSA 231:93 plaintiffsThe argue

theythat do not allege that the town was negligent in maintaining
the State buthighway rather that the town owed a duty to warn of
a dangerous condition of which it had actual knowledge. The
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emergent,road from anin thedistinguish a defectplaintiffs
(N.J.442, 444246 A.2dBergen Koppenal,v.dangerous condition. Cf.
roademergentof1968) local to warnbyowed officer(upholding duty

byunlikely to be discoveredroad if conditionconditions on State
37,Hartman,motorist). 125 N.H. at 480inessential elementThe

condition, the facthowever, of the but14, was not the natureA.2d at
explainedAsby control. weto act is dictatedresponsibilitythat

205,Bristol, A.2d 1387N.H. 635in Doucette v. Town 138further of
“[bjecause occurred was a State(1993), road where the accidentthe

road, no to thedutythe town owedthan a townhighway rather
road.” Id.of on thatto warn defectsplaintiffor thegeneral public

207, atat 635 A.2d 1389.

v. TownWeldythat toargue pursuantalsoplaintiffsThe of
(1986),325, officers arepolice514 A.2d 1257128 N.H.Kingston,

is underbecause Route 113general public;to theobligated protect
town, toduty protectof the theirjurisdictionpolicethe exclusive

highways.hazards on Statesafetytogeneral public extendsthe
trafficregulatetravel andpolicethe town’s officersMerely because

however, thedutynot create a to warnhighway, doesupon this State
“have nothighway. Municipalitieson theicyof conditionspublic

now, safety andbeen, peace,not ofguarantors publicand are
210, holdDoucette, 635 A.2d at 1390. To138 N.H. atwelfare.”

liability icytown as toimpose upon greaterwould theotherwise
solelyas to town roadshighwayson than existsconditions State

(1993).control,its an irrational result. See RSA 231:92-awithin

(1982) not applyFormer RSA 231:92 does because Route
ofduty maintaining.”is not a the town has the“highway113 which

notRSA 231:93 that shall be liable forprovides “[t]ownsFormer
damages upon portions. . . state maintained ofhappeningsuch

statutes,tohighways municipalclass II . . . .” Pursuant these
inliability injuries resultingfor from hazards a road flowspersonal

dutyfrom control of road and a to maintain. Where there is nothe
dutyto a condition is no actionable to warnduty correct there users

has not beenhighway Lansingof a that the condition corrected. See
(Ill. 1978).822,McLean,Countyv. 372 N.E.2d 827of

common law of this and statutoryUnder the State the
accident,in at the time of the conclude thatscheme existence we the

duty icytown had no to warn of conditions on a road over which it
duty repairhad no control and no to and maintain. “When there is

duty,no can be no of and nolegal duty,there breach offinding
State, 283, 285, 1067,v. 119 N.H. 401negligence.” Sousa A.2d 1068

(1979). Therefore, question immunityno of arises.
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Finally, argueplaintiffs that should heldthe the town be
“voluntarily dutyassumed a to theliable because OfficerRoderick

Hampshire ... to of themotorists on New Route 113 warn
dangerous duty warningto thatroad condition and had a continue

danger pertinent allegeduntil that was abated.” The facts in the
pickupwrit that OfficerRoderick observed a truck slide onindicate

parked police113; in toRoute he his cruiser the breakdown lane
activating lights; requestedtruck,assist the the bluecruiser’s he

police dispatcher notify Department Transportationthe ofthe State
icy lightscondition;of the and offhe turned the cruiser’s blue and

left the area.
This court has recognized general“the tort that whoprinciple one

voluntarily dutyassumes a a dutythereafter has to act with
Co., 653,reasonable care.” Walls v. Management 137 N.H.Oxford

659, 103, (1993); (SECOND)A.2d633 106 see RESTATEMENT OF
(1964).§TORTS 323 alleged by however,On the facts plaintiffs,the

we cannot thatconclude the town undertook the task of warning
motorists on Route 113 of icythe condition. The did nottown
“voluntarily to perform forspecific duties a specialundertaken
class of persons, including plaintiffs],the at particular times and
places so as to justifiableinduce a reliance on that byservice the
plaintiffs].” Hartman, 37, 14;125 N.H. at 480 A.2d at see
Kuchynski v. Ukryn, 400, 401,89 N.H. 416, (1938)200 A. 417
(absence of byreliance plaintiffs precludesthe finding of liability).

Reversed and remanded.

BRODERICK,J., sit;did not the others concurred.
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