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Finally, argueplaintiffs that should heldthe the town be
“voluntarily dutyassumed a to theliable because OfficerRoderick

Hampshire ... to of themotorists on New Route 113 warn
dangerous duty warningto thatroad condition and had a continue

danger pertinent allegeduntil that was abated.” The facts in the
pickupwrit that OfficerRoderick observed a truck slide onindicate

parked police113; in toRoute he his cruiser the breakdown lane
activating lights; requestedtruck,assist the the bluecruiser’s he

police dispatcher notify Department Transportationthe ofthe State
icy lightscondition;of the and offhe turned the cruiser’s blue and

left the area.
This court has recognized general“the tort that whoprinciple one

voluntarily dutyassumes a a dutythereafter has to act with
Co., 653,reasonable care.” Walls v. Management 137 N.H.Oxford

659, 103, (1993); (SECOND)A.2d633 106 see RESTATEMENT OF
(1964).§TORTS 323 alleged by however,On the facts plaintiffs,the

we cannot thatconclude the town undertook the task of warning
motorists on Route 113 of icythe condition. The did nottown
“voluntarily to perform forspecific duties a specialundertaken
class of persons, including plaintiffs],the at particular times and
places so as to justifiableinduce a reliance on that byservice the
plaintiffs].” Hartman, 37, 14;125 N.H. at 480 A.2d at see
Kuchynski v. Ukryn, 400, 401,89 N.H. 416, (1938)200 A. 417
(absence of byreliance plaintiffs precludesthe finding of liability).

Reversed and remanded.

BRODERICK,J., sit;did not the others concurred.
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(DonaldRouthier,Donald of R.Law R. SomersworthOffice of
for theorally),Routhier on the brief and defendants.

THAYER, SuperiorThe an order of the CourtappealJ. defendants
J.)(Manias, fromdeclaring withholdingunlawful of rent thetheir
Penrich, (Penrich), aplaintiff, absent court order. PenrichInc.

205-A,superior finding chapterthe court’s that RSAcross-appeals
applica-manufactured notregulating housing parks, preemptdoes

1994)tion of RSA 540:13-d to of a(Supp. tenants manufactured
inpark. We affirm in reverse and remand forhousing part, part,

proceedings.further
Villa,Penrich is the owner of Brook a housingBear manufactured

(thepark park) located in Allenstown. The aredefendants members
of board of directors of Brookthe the Bear Villa Tenants’ Associa-

(tenants’ association). 1989,Januarytion In Penrich informed the
tenants of thatpark monthlythe the rental would befee increased

1, 22, 1989,Aprileffective 1989. On March the tenants’ association
informed Penrich that incertain tenants the would bepark with-

the rental ofholding increase because health andalleged safety
violations. These tenants amount ofbegan depositing the the

inincrease an escrow account in the tenants’ association’s name.
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to determinedeclaratory judgmenta forpetitionPenrich filed
tenants’of rent was lawful. Thewithholdingwhether unilateralthe

andcounterclaimed, violationsthat electricalallegingassociation
hazard andsafetya andfailures constituted healthseptic system

Courthearing, Superiorinitial theAfter anrequesting relief.
J.) “stayed{Manias, temporary reliefrequestsall forordered

to 205-A:15.”pursuantthe RSApending [by court]a determination
1989,15, CourtSuperior11 to December theFrom December

J.) safetyand viola-allegedon the health{Flynn, heard evidence
(the1991, anThereafter, 31, opinionthe court issuedJulyontions.

order) or remedialordering investigate perform1991 Penrich to
authorizingsystems parkand in the andsepticwork on all electrical

furtherwithholding pendingcontinued of the rental increasethe
of court.order the

(1993)621,Penrich, Sullivan, 620 A.2dIn Inc. v. 136 N.H. 1037
I), becausesuperiorin the court’s orderpartwe reversed{Penrich

violations had admitted without establish-allegedevidence of been
to asgiventhat of had been Penriching prior problemsnotice the

(1989). I, 623, 620Penrich 136 N.H. atby RSA 205-A:15required
however,order, withcourt’ssuperiorA.2d at 1039. We affirmed the

(the5, 10, 117, 125, 128, 142, 166, 176, 181,6, and 196respect to lots
lots). addition,624, In specificallyeleven Id. at 620 A.2d at 1039. we

of “whether tenants of a manufacturedquestionremanded the
withhold of renthousing park unilaterally paymentare topermitted

action.” Id.authorizingwithout a court suchorder
J.)remand, {Manias, granted Penrich’sSuperiorOn the Court

on forjudgment petition declaratorymotion for thesummary
actions in withholdingand declared that “the defendants’judgment

205-A:17 or 540:13-d wererent absent court order under RSA
commence evictionmay proceedingsunlawful. Plaintiff henceforth

law,rent,nonpayment byfor of to the extent authorized and
and ch.according procedural requirementsto the of RSA ch. 205-A

toappeal, arguments support540.” On the defendants raise several
contention that court erred as a matter of law insuperiortheir the

declaring unlawful of rent.withholdingthe unilateral We address
v.only arguments Vogel Vogel,those that have merit. See 137 N.H.

322, (1993).321, 595,627 A.2d 596

thatargue superiorThe defendants the court erred insofar
its order to lots forapplies specificallyas the eleven which we

agree.affirmed the 1991 order in Penrich I. We The 1991 order
withholdingauthorized the continued of the rental byincrease

of enjoinedthe tenants’ association and Penrichmembers from
I,Inevicting any that,members so Penrichwithholding. we stated
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case,given unusual procedural historythe of the “it would be
inappropriate to require relitigate complaintsthe tenants to their

lots],concerning upon alreadyeleven which trial court has[the the
thereon,”and thatfindingsmade issued its factdespiteorder the

not all procedural requirementsof the of 205-A hadchapterRSA
1,136 624,compliedbeen with. Penrich N.H. at A.2d at 1039. We620

therefore affirmed the 1991 order with lots.respect to these eleven
The effect of this is of thestraightforward.affirmance Each

eleven lots complaints septic systeminvolved of failures. Penrich
Btherefore remains under an to with ofobligation comply section

order,the 1991 addressing park’s septic systems, onlythe but as it
Furthermore,applies to the lots. prohibitedeleven Penrich remains

by of 1991section C the order from an action forbringing possession
against any members of associationthe tenants’ on theseresiding

lots whoeleven have withheld as bythe rental increase authorized
section C. To inprovidedthe extent this paragraph, we reverse the
superior court’s order and for proceedings.remand further

disputes First,Penrich this result on grounds.three Penrich
suggests that our indecision I questionPenrich remanded the of the
permissibility withholdingof rent regardabsent a court order with
to all intenants the park withholding the rental increase. This
interpretation misconstrues our holding.earlier We specifically

that “itstated would inappropriatebe to require the tenants to
relitigate complaintstheir concerning [the eleven Id. Thelots].”

ofeffect accepting argumentPenrich’s requirewould be to these
tenants to relitigate their complaints as an affirmative defense

540:13-d,under RSA a rejectedresult we in Penrich I.
that,Penrich also contends in ruling that the rent withholding

absent a unlawful,court order was the superior court was merely
revisiting the 1991 order as permitted by order,section of thatC
which authorized the continued ofwithholding the rental increase
“until further order of the Court.” Again, this argument would
subject the tenants in the eleven lots to relitigation of their

incomplaints an action for possession, which we alreadyhave
todeclined do.

Finally, Penrich argues that the 1991 order specificmade no
finding that health and safety hazards existed on the eleven lots and
that therefore this court essentially affirmed a innullity Penrich I.
The 1991 order states that Park“[t]he has a history of septic system

septicfailures and systems have not operatedbeen and maintained
by plaintiffthe in a manner reasonably required to avert health
hazards to the tenants.” Although the superior court did not
explicitly that astate health and safety hazard existed,currently we



588

that court madeto theclear establishsufficientlythink the language
(1989).lots RSA 205-A:17for underfinding the elevenrequisitethe

court isfindings, trialFurthermore, specificof the“in the absence
itsfindings necessary supporttohave made alltopresumed

977,202,L’Heureux, 201, 978119 N.H. 399 A.2dLepagedecree.” v.
(1979).

rentaltheremaining withholdingthe tenantstoregardWith
court’s(the tenants), the superiorwe affirmremainingincrease

authorizing theof a court orderruling of that the lacklaw
of anpossibilityto thewithholding subjectsrent these tenantsof

however,issue, ofon limitedpossession.action for We remand the
at thebyinto the partiesan oral enteredstipulationwhether

evictioninitiatingPenrich frompreventsof caseinception the
ofduring pendencytenants theremainingtheagainstproceedings

questionlots. address first theinvolving eleven Welitigationthe the
of law.

habitability wewarranty recog­of thatimpliedtheNeither
87, (1971),Burns, nor the111 N.H. 276 A.2d 248in Kline v.nized

540:13-d, immu­of RSA 205-A or RSAstatutory chapterlanguage
who renthousing park tenant withholdsnizes a manufactured

Kline,action In wepossession.a order from an forwithout court
impliedcan relief from a breach of thethat a tenant obtainheld

breach ofof an action forwarranty habitability by “instituting
againsta madeoffsetting damages againstor his claimwarranty by

Burns, 93,at 276 A.2d atv. 111 N.H.him the landlord.” Klineby
prevented bringingthat a landlord is from252. We never heldhave

unilaterallya tenant who withholdsagainstaction for possessionan
alleges implieda breach of thethe tenantsimplyrent because

today.do sowarranty habitability,of and we decline to

chapterremaining fare no better under RSAThe tenants
or 205-A:15 and :17 establish a procedure205-A RSA 540:13-d. RSA

ahousing park may bringtenants of a manufacturedwhichby
safetyand hazards and which thatalleging provideshealthpetition

exist,court if it finds that such conditions authorizethe themay,
until conditions have abated.withholding of rent the been The

no for absentplainly withholdingmakes allowance rent astatute
similarlyorder. is of no avail. Thiscourt RSA 540:13-d statute

an basedmay possessionthat a tenant avoid action for onprovides
of that ornon-payment by proving premisesrent the rented leased

in and andsafety bysubstantial violation of health standardsare
complying procedural requirements.with certain The statute thus

possessionan to an foraffirmative defense action based onprovides
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which aany bynotnon-payment of rent but does offer mechanism
suchinitiatingfrompreventrent can a landlordwithholdingtenant

action.an
of a manufacturedIt follows from this discussion that tenants

orderunilaterallywho withhold rent absent a courthousing park
the defen-to an for Onmay subject possession. appeal,be action

Rather,thisdispute general validitydo not the of conclusion.dants
circum-particularthethey argue prevented bythat Penrich is

bringing possession againstcase from an forstances of this action
in turn.remaining argumentsthe tenants. We will address their

factpointThe first to that Penrich neverdefendants the
order,appealed C of 1991 which continuedsection the authorized

of members of the tenants’withholding bythe rental increase
think in fromassociation. We this section cannot be read isolation

B,A and which respect remainingsections we reversed with to the
tenants in 1. withholdingPenrich Section C continuedauthorizes

forsecurity performance“[a]s the of the within orders.” This
section is therefore oncontingent plaintiff’s obligationsthe under

A B. A Bsections and Because sections and were withreversed
respect tenants,remainingto the no longersection C authorizes
these tenants to withhold the rental increase.

The defendants thatsuggest withholdingthe the remain­by
ing tenants is justified bynonetheless this court’s ofaffirmance the
superior court’s with to Infindings respect effect,the eleven lots.

askthe defendants us to construe RSA 205-A:17 so that the court
may ofwithholding byauthorize rent tenants who nothave been

toshown be affected andby health conditionssafety pursuant to the
procedural requirements statute,of the if a finding of health and
safety hazards has properlybeen formade other tenants in the

rejectWe thispark. construction of the statute.

In statute,thedetermining meaning of the we examine
statutorythe andlanguage itself the law consistentlyconstrue with
plain meaning. State, 463,its Town 465,Tilton v. 137 N.H. 629of

(1993).791, I,A.2d In Penrich793 we noted that RSA 205-A:15
specifically requires “that the parkowner of the receive fourteen
days’ notice of the violations that form grounds petition.”the for the

I, 623,Penrich 136 N.H. at 620 A.2d 205-A:17,at 1038-39. RSA II
that theprovides court may “[authorize the tenants in the manu­
housing parkfactured who are affected theby orunhealthy unsafe

conditions to withhold ofpayment their rent until such time as the
threat to their health safetyand has been abated.” The construction
most withconsistent the oflanguage the statute is that the health
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withholding underjustifywhich of rentsafetyand conditions the
meetssubject of a thatpetitionmust be matterRSA 205-A:17 the

205-A:15, noticetheincludingof RSAprocedural requirementsthe
torespectwe the 1991 order withBecause reversedrequirement.

ofanyof theproofon the absenceremaining tenants basedthe
or condi-notice, finding “unhealthyis of unsafenorequired there

rent.justify withholding oftenants to theiraffectingtions” these

byis barredargue plaintiffthat theThe nextdefendants
issue offrom theestoppel relitigatingcollateralthe doctrine of

at thisjustified. Theywas arrivewithholdingwhether the rent
declaratoryforplaintiff’s petitionregarding thebyconclusion

to thatfrom their counterclaimjudgment separateas a action
I,inwhich, Penrich wasacknowledgedas this courtpetition,

RSApetitioncourt as a underincorrectly by superiortreated the
of whether thequestionnot to resolve the205-A:15. do needWe

and counterclaim should bedeclaratoryfor thejudgmentpetition
Ourseparateor actions.litigationof the samepartsconsidered

toregardthe order with theremandingand 1991reversingdecision
safetyhealth andmeans that the issue of whetherremaining tenants

to pursuanthave found existaffectingconditions these tenants been
on merits infinally205-A has not been resolved thechapterto RSA

apply.thus does not Seeestoppelof the Collateralfavor defendants.
689,561, 570,Portsmouth, N.H. 534 A.2d 693v. 129Daigle City of

(1987).
the court havesuperioralso that shouldThe defendants contend

injurisdiction granting petitionto its theequitydeclined exercise
adequatehadthe anjudgment plaintifffor becausedeclaratory

objectionthis in theirat first raisedremedy law. The defendants
court, thanthe of moresuperiormotion to decision thereconsider

judgmentpetition declaratoryPenrich the foryearsfour after filed
first the in Penrich I. We haveafter this court reviewed caseand

atthat be raised therecognized principlethe “issueslong [should]
time, trial should a fullpossible forums haveearliest because

to conclusions and to correct errors into come soundopportunity
Merrimack, 125first v. Town N.H.Realtyinstance.” Sklarthe of

(1984).321, 328, 149, rationale the“[T]he480 A.2d 153 behind rule
trial an to rule on issues andopportunityis that forums should have

court.”are to thethey presented appellatecorrect errors beforeto
(1991).407, 243,Tselios, 405,v. 134 N.H. 593 A.2d 245 TheState

infailed to this claimtheystate that raise earlier thedefendants
this court ofinitiallybefore the case came before “[o]utproceedings

that would somehow initiate evictionplaintiff proceed-concern the
decision,thismade tactical the defendants cannotings.” Having

at stage.raise issue this latenow the
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that entered into anpartiescontend theFinally, the defendants
ofinceptionat thein chambers thestipulation Judge Flynn’soral

proceedingsbringingthat Penrich from evictionpreventscase
withholdingin rentof theagainst any participatingthe tenants

finally concluded. The existence anduntil the case has beenaction
issue ofthey argue, present genuineascope stipulation,of this
grantingthe court’srendering inappropriate superiormaterial fact

judgment petitionfor on the forsummaryof Penrich’s motion
granteddeclaratory Summary judgment onlyshould bejudgment.

fact,genuine takingthe trial “finds no issue of materialwhen court
any on favorable tothe affidavits and other evidence file most the

the motion.” ERA Pat Assoc’s v. Alex.opposing Demaraisparty
(1986).89,Found., 92, 74,129Eastman N.H. 523 A.2d 76

objectionThe raised this issue in todefendants their
summary judgment, supportedPenrich’s motion for which is anby

Sullivan,by Evelynaffidavit and in their motiondefendant later to
granting summaryreconsider the court’s of the motion for judg­

acknowledgedment. Penrich of an agreementthe existence not to
in for judgmentits motion and in its tosummary responseevict the

objection judgment,defendants’ to the motion for assummary well
briefs,in argues agreementits longeras but that the is no binding
the actiondeclaratory judgment finallybecause was byconcluded

superiorthe decision of court. hold that ofscopethe We the the oral
notstipulation presents fact,to evict a ofgenuine issue material and

we remand this limited asuperiorissue to the court for determina­
of scopetion the of the and stillstipulation whether it is onbinding

Penrich with toregard remainingthe tenants.
On cross-appeal, Penrich that courtargues the erred insuperior

ruling chapterthat RSA 205-A not indoes bar atenants manufac-
tured fromhousing park availing protectionsthemselves of the of

(1989)RSA 540:13-d. 205-A:9RSA states that provisions of“[t]he
540 shallRSA to inapply tenancies housing parksmanufactured

except where such application producewould a result inconsistent
orwith to the ofcontrary provisions this chapter.” Penrich asserts

petitionthat the procedure bycreated RSA for205-A:15 residents
of housingmanufactured parks is inconsistent with the affirmative
defense to an for possessionaction for non-payment available to

in generaltenants under RSA 540:13-d. We disagree.
An RSA 205-A:15 petition aprovides manufactured housing park

withtenant an opportunity to obtain a court order under RSA 205-
A:17 allowing withholdingthe of rent pending the abatement of
health and Asafety hazards. sotenant notwithholding subjectis to

foreviction ofnon-payment 540:13-d,rent. RSA contrast,in pro-
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to an action for based onpossessionvides an affirmative defense
andproves by convincingof to a tenant who clearnon-payment rent

and safetyof violations of health standardsevidence the existence
carryIf fails toand with the statute. the tenantcompliesotherwise

compliance, posses-the action forproofthe burden of or establish
maintained.maysion be

chapterunder RSApetition procedureWe hold that the
preemptwith 540:13-d and does not205-A is not inconsistent RSA

of 540:13-d to tenants of a manufacturedapplicationthe RSA
whohousing parkA manufactured tenant withholdshousing park.

andmay pleada court RSA 205-A:17 healthabsent order underrent
in anan under RSA 540:13-dviolations as affirmative defensesafety

ofon rent.possession non-paymentaction for based

in reversed in remanded.part; part;Affirmed

J., sit;BRODERICK, did not the others concurred.
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