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Cheshire
No. 94-478

TaberDavid W. & a.

v.

&Town of Westmoreland a.
31,January 1996

Berkson, Klein, P.C., (KatharineBragdon, Davis & of Keene Lord
brief,Klein and B.Stephen Bragdon on the and Mr. Bragdon

orally), for the plaintiffs.

Bradley, P.A., (BethBurnett Kinyon,& of Keene R. Fernald on
the brief and fororally), defendant,the Town of Westmoreland.

Green, Heed, (PeterMcMahon and of Keene W. Heed and G.
brief,Jeremy Hockensmith on the and orally),Mr. Heed for the

intervenors, F.Timothy Thompson and Deborah A. Stavseth.

HORTON, ThisJ. case outarises of rulingthe of Superiorthe
J.)(Brennan,Court that Zoning (ZBA)the of AdjustmentBoard for
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the(town) had improperly grantedthe ofTown Westmoreland
Stavseth, aA.intervenors, F. and DeborahTimothy Thompson

andnonconforming structurepreexisting,demolish avariance to
issuedin the old one. courtfootingthe of Thebuildingerect a new

therelief, to ofpartintervenors demolishinjunctive ordering the
to thecourt the town paythe orderedbuilding. Additionally,new

Taber,Taber, F.of the David W. Harrietattorney’s plaintiffs,fees
(Tabers).Maryand E. Taber

crossattorney’sof fees. The TabersawardappealsThe town the
rulingif the trial court’sappeal, asserting that this court reverses

remand,fees, instructing theon this court should alsoattorney’s
building.of entire new Wetrial court to order the demolition the

and affirm theruling attorney’son feesreverse trial court’sthe
injunctive relief.ruling regardingcourt's

from1992, permita buildingIn the intervenors obtainedJanuary
withlocated on theirgarage propertytown to a detachedreplacethe
yardintogarage protrudedThe old the sidea new structure.

Zoning but was aOrdinancebysetback the Westmorelandrequired
Tabers, Syracuse,ofnonconforming use. The residentspreexisting

York, adjacent garage. theyto the WhenpropertyNew own the
twoapproximatelyof the new structurediscovered the construction

they complaintfiled a with thebegun,construction hadmonths after
theThey alleged that newBoard of Selectmen.Westmoreland

ordinance,zoning which theprohibitsstructure violated the town
orreconstructing, restoringaltering, extending,moving, enlarging,

See ZON-nonconformingof uses. WESTMORELANDany preexisting
206(1).II, § initially rejectingart. theING AfterORDINANCE

and order tothe board issued a cease desist thecomplaint,Tabers’
applicationThe filed a whichzoning permitintervenors. intervenors

ZBto Arejected. The town referred the intervenors thethe town
variance, granted. The Tabersthey filed for a which waswhere

court. The court foundappealed ruling superiorthe ZBA’s to the
“legala fiction” in order to avoidappliedthat the ZBA had the

ahardship” byfactor that must be met“unnecessary party seeking
Hebron,v.Greya variance. Rocks Land Trust Town 136 N.H.See of

(1992).239, 242, 1048, grantedA.2d 1049-50 The court614 the
attorney’sfor fees the town and orderedrequest againstTabers’ the

structure,porchto remove of the new which wasintervenors the the
only superimposedthat not on the same asfootingfeature was the

garage.old

Attorney’sI. Fees

groundedaward of fees . . . must beattorney’s upon“An
authorization, agreementan between the or anstatutory parties,
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that forexception party responsibleestablished to the rule each is
DePalantino,paying his or her own DePalantino v.fees.”counsel

(1995) omitted).525, 1207,522, (quotation139 N.H. 658 A.2d 1210
attorney’sThe rested its decision to award fees on twotrial court

partyjudicially exceptions to the American that eachcreated rule
Hamelin, 126pay attorney’smust his or her own fees. See Leavitt v.

(1985).670, 1286, First,671, 495 courtN.H. A.2d the reasoned1287
onthat the had conferred a substantial benefit nonpartiesTabers

such as citizens and of towntaxpayers by forcingthe the State the
ZBA to of Seeand the to adhere the correct formulation the law.

Blizzard,Marine, Inc., 271, 277,Irwin Inc. v. 126 N.H. A.2d490
786, (1985). Second, softeningthe by791 court concluded that the

court,forlegal unnecessary hardship bystandard created this the
ignored legalZBA the standard and the “toproper forced Tabers
judicial to clearlyseek secure a whichrightassistance defined

enjoyedshould have been without suchfreely intervention.” See
83, 87, 70,Corey,Indian Head Bank v. 129 N.H.National 523 A.2d

(1986).72

fees,When a trial ofreviewing attorney’scourt’s award we
findingswill court’suphold theythe factual unless are aserroneous

a of ormatter law theunsupported by evidence. Dumont v. Town of
10,1, 1238, (1993).Wolfeboro, 137 N.H. 622 1244A.2d We conclude

first ground awardingthat the trial court’s for attorney’s fees is
erroneous as a matter of law. We have never held that forcing the

alosing party to strict to isadherence the law a sufficient benefit
on tononparties awarding attorney’sconferred justify tofees the

prevailing party. 175, 183,v.Dugas Conway,Town 125 N.H.Cf. of
(1984)71,A.2d480 76 (distinguishing ofunconstitutional abuse

frompower mere “erroneous application of a valid zoning regulation
proceduralor some arcane error” for purposes of awarding attor­

fees). Ifney’s toadherence the law were sufficient benefit conferred
nonparties,on then time aany soughttown to support its agencies

lost,and the prevailing party should attorney’srecover fees. Cf.
347,v. Wolfeboro, 337,Smith Town 1252,136 N.H. 615 A.2d 1258of

(1992) (affirming trial court’s ofdenial attorney’s fees despite
decision).thatfinding planning board made mistaken

Marine, Blizzard, Inc.,Irwin Inc. v. supra, and Board of
Commissioners,Water Laconia Water Mooney,Works v. 139 N.H.

621, (1995),1121660 A.2d provide strongestthe support for the
positionTabers’ that conferring benefit on taxpayers and iscitizens

sufficient to cases,award attorney’s however,fees. Both distin­are
guishable from the law In Marine,Tabers’ suit. Irwin other bidders
who inparticipated a public auction were directly harmed theby
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Marine, atN.H.Irwin 126bidding procedures.publicunfaircity’s
“on ansale all bidders276, putInvalidating490 A.2d at 790. the

InId.the property.in a future sale oftoequal footing” compete
on all newcommissioners assessedof waterMooney, the board

wecharge,a whichsystem developmentsystemusers of the water
1123,626,623, A.2d atN.H. at 660illegal. Mooney,to 139held be

allinjuredin that but so werethe caseonly1125. Not was defendant
Mooney,andBoth Irwin Marinesystem.of the waternew users
on thirdtherefore, conferredmuch more concrete benefitspresent

andgeneral benefit that citizensthan theparties by the lawsuit
strictly the law.adheres towhen the towntaxpayers receive

Moreover, by supportTabers totrust cases cited thepublicthe
attorney’s forawarded feestheythat should betheir argument

inapposite.of aretaxpayersand the Statebenefiting the citizens
(1981).1041, 1043, 313,Botsch, 314121 437 A.2dv. N.H.E.g., Silva

for success­Silva, attorney’swas feespublica official awardedIn
1042, 437 A.2d atId. at 315. Wedefending illegalhis removal.fully

tohis citizensbytown official “is elected fellowthat areasoned
assumes “amunicipality”of the and hencethe affairsadminister

1043, ByA.2d at 314.a Id. at 437position publicas trustee.”special
official has conferred aretaining position,his thesuccessfully

Id. Tabers hold noas a whole. Theon the citizenssubstantial benefit
zoning laws.public trustee to enforce thesimilar asposition

isin the case for theirMoreover, litigatingprimary purposetheir
103, 110, 600Dumaine, 135 A.2dIn re N.H.benefit.personalown Cf.

(1991) attorney’sof fees127, 132 (noting awardingthat on the issue
wastrustee, is motive theprimarywhether herinquiryto a “[t]he

benefit”).or ownof the trusts as a whole herbenefit
court its towhich the trial based decisionground onThe second

facts. aby partyis not the Whereattorney’s supportedaward fees
right,clearlya definedjudicial assistance to secureis forced to seek

if bad faithprevailing partyto theattorney’sa award feesmaycourt
Fearon,is established. See Keenan v.losing partyof theparton the

1379, 1383-84 (1988).494, 501-02, For purposes of543 A.2d130 N.H.
case, is notin this the issue whether theawarding attorney’s fees

variance,the but rather whether the towngrantedimproperlyZBA
in of ZBA’s decision.bad faith the defense theexercised

interpreting zoning determiningordinance anda theWhen
variance, acting quasi-judiciala the ZBA is in aofappropriateness

Manchester, 8, 9-10, 642,114 314 A.2dPiecuch v. N.H.Seecapacity.
274, 275-76,(1974); Bolduc, 767,A.2dv. 112 N.H. 293 769Supry643

(1972). inquasi-judiciala a functionbody renderingWhen exercises
fees,decision, thatmay attorney’sa a court not award unless body
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Director,is acting jurisdiction.of its Div.outside See v. N.H.Gould
(1994).Vehicles, 343, 346-47, 254,Motor 138 N.H. 639 A.2d 257-58of

mayNor a fromparty attorney’s governmentalrecover fees the
employer for the bad faith an with immunity.actions of official State

Dexter, 669, (1993).672-73, 435,v. 136 N.H. 621 A.2d 437

ZBA, hand,Since the in the at was in aactingcase
quasi-judicial capacity, and is not to itsalleged have acted outside
jurisdiction, the Tabers could not attorney’shave recovered fees

677:15, (1986).had ZBAthey sued the directly. RSA V We holdCf.
that when a town simplyis the actions of a indefending body acting
a quasi-judicial capacity, there are no grounds awardingfor attor­

fees, Dexter,ney’s 672-73, 437,136 N.H. at 621 A.2d at ifeven thecf.
town subjectively believed that the ofposition quasi-judicialthe

wasbody legally incorrect. See Treisman v. Town Bedford, 135of
573, 575, (1992).950,N.H. 607 A.2d 951

This is not to say that a court may never award attorney’s
town,againstfees a defending the ZBA. If ZBAthe acts outside the

scope jurisdictionof its or is not inacting quasi-judiciala capacity,
town, faith,the inacting subjectbad may be to an award of

Gould,attorney’s 346-47,fees. See 138 N.H. at A.2d at639 257-58.
ifAdditionally, the town unnecessary delaycauses or uses tactics

such as discoveryexcessive to run itsup opponent’s attorney’s fees
ZBA,defendingwhile the typethat of bad faith could warrant the

award of attorney’s Keenan, 502,fees. See 130 N.H. at 543 A.2d at
1383-84. Because the Tabers tofailed demonstrate that the town did
anything ZBA,other than positiondefend the of its we reverse the
award of attorney’s fees.

II. Cross-appeal

The argueTabers that if we grantreverse the of attorney’s fees
we should also remand the case with instructions to order the
removal of all offending structures within the setback. The Tabers

nocite forauthority the proposition that a trial court must order the
removal of improvements that violate zoning provisions, contending
only that a court may do so. We have held that an“[w]hether
injunction is appropriate is within the sound discretion of the trial
court.” Voedisch v. 91, 93,Town of Wolfeboro, 136 N.H. 902,612 A.2d

(1992).904 In deciding whether to grant equitable relief “the court
may consider a rangewide of circumstances equitableand proce­

Util’s,dures.” Assoc. Home Inc. v. Town Bedford, 812,120 N.H.of
816, 186, (1980).424 A.2d 189

We cannot say that trialthe court’s order to remove only the
porch, which was onlythe portion of the buildingnew that was not
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structure, of Seeon old was an abuse discretion.superimposed the
(1970).596,Polhamus, 491, 494,Frost v. 110 272 A.2d 597-98N.H.
injunc-We, therefore, regardingaffirm the trial court’s order the

tion.

part; part.reversed ininAffirmed

J., sit;BRODERICK, did not the others concurred.
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