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Cheshire
94-363No.

Shirley E. GeissandArthur A.

v.

a.B. &BourassaClaire

7,February 1996

P.C., (JamesKlein, RomeynBerkson, of KeeneBragdon, Davis &
orally), plaintiffs.on brief and for theDavis the

(JohnP.C., onMartin, of D. theWrigley, WrigleyWeeks Keene&
orally),and for the defendants.brief

BROCK, Geiss,A. Shirley appealArthur and E.plaintiffs,C.J. The
J.)(Brennan, petitionCourt denial ofSuperiorthe their for

inpermanent injunctive We affirm andpartrelief. remand.
This action out of the of wasteoperation disposalarises a

business, (Ken’s),Disposal,defendant Ken’s Waste Inc. in
B. BourassaWestmoreland. Defendant Claire owns Ken’s.

of inpurchase propertyBourassa’s 1989 was contingent uponthe
her townreceiving permission operateto Ken’s on the property,
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trucks,limitation, rolloffs,of containers“including, storagewithout
of and and(dumpsters) equipmentand the maintenance those trucks

necessaryto from at allincluding traveling premisestrucks and the
night.”times of andday[the]
zoning requiresThe ordinance a toWestmoreland landowner

special anyobtain a for within the commercial-exception use
operates.industrial district in which Ken’s The Westmoreland

(board) metZoning PlanningBoard and the Westmoreland Board
excep-in forjointly request special1989 Bourassa’s ato consider

during processBourassa this that her of therepresentedtion. use
in itsproperty “would be a continuance nature of function from 1965

to as R.H. At boardthe site of Goodnow Construction.” the[1989]
keepBourassa that Ken’s wouldhearing, approximatelystated

that notwenty-five propertyon the and there would becontainers
of The attended the andstorage garbage plaintiffs meetingthere.
objectdid not to application.the

boardhearing, granted special exception,the the limitedtheAfter
way: exception changein this “This allows a in of thespecial the use

and from the officebuilding property storageand the and mainte-
of of toequipment priornance vehicles and business[the owner’s]

and ofstoragethe office and the maintenance the vehicles and
Disposalof Ken’s business.”equipment Waste

1989, operatedSince Ken’s has its waste business from the
property. empty (dumpsters)There are more trash containers
stored on the than there in 1989.property Althoughwere the

1989,hours ofoperating changedthe business have not since
will work untiloccasionally eveninga mechanic later in the to repair

addition,truck that will on Infollowing day.a be needed the the
isoccasionallythat a truck stored atconcede Ken’sdefendants

overnight empty.with rather thangarbageloaded
inplaintiffs seeking injunctionThe defendants anequity,sued the

grounds premiseson the that defendants’ of thethe use constitutes
nuisance, speciala that it violates the conditions of their exception,

that it zoningand violates the Westmoreland ordinances. They also
argued that a site review of theplan property requiredwas before

grantedboard special exception, storagethe the the of garbagethat
sortingand of materialsrecycling propertyon the violate RSA

ordinances,149-Mchapter and the Westmoreland zoning and that
noise, dust, zoningand odor from the business theviolate ordinance.

merits,aAfter trial on the trial requestedthe court denied the
order,aIssuingrelief. the trial courttwelve-page declined to onrule

requestscombined for of factparties’ findingsthe 287 and ofrulings
law, concluding that number of requeststhe was unreasonable. The
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fact, that the defendants’and ruledfindings ofnarrativecourt made
nuisance, violateand did notnot constitute adidof propertyuse the

Theexception.specialconditions, of theirexplicit,orimplicitthe
courtThe trialclaims.remainingplaintiffs’on thecourt did not rule

reconsideration,formotionplaintiffs’thedeniedsubsequently
ofon severalto rulespecificallyfailureof thecomplainedwhich
orno new issue“raisedclaims, that the motionconcludingtheir

perceived.”previouslymatter not
aofdeprivedhave beentheythatargueplaintiffstheappeal,On

refusalthe trial court’sbyclaimsof theirreviewmeaningful
of factfindingsforrequestseach of theiruponto rulespecifically

in itsclaimslaw, of theirat to address eachof or leastrulingsand
superiorthat theon meritsarguealso theTheyorder.narrative

injunctivefor relief becausedenying requestsin theircourt erred
relatingexceptionspecialof thescopetheexceededthe defendants

trucks, storage garbage.ofof andnumberoperation,to hours of
intrial court erredclaim that theplaintiffs’first theWe address

not violatedoespropertyof thethat the defendants’ usedeciding
of afford-propriety“Thespecial exception.of theirany conditions

in the sound discretionin a case restsparticularreliefing equitable
andto the circumstancesaccordingcourt to be exercisedof the trial

order of the trialequitabletheexigencies of the case. We review
Decker,Decker v. 139abuse of discretion standard.”court under the

(1995)1112, and citation588, 590, (quotationA.2d 1114N.H. 660
omitted). find noWe abuse.

trial, trial court decided that thea bench thefive-dayAfter
conditions ofanyof did not violate thepropertydefendants’ use the

specialto attach to theexception. plaintiffsThe seekspecial
conditions,” oflimiting scopethe theexception particular “implied

that touse of the relate the allowable numberproperty,defendants’
trucks, containers, operation, storage.of hours of and Seeof number

LOUGHLIN, PRACTICE, LAND PLAN-15 P. NEW USEHAMPSHIRE
(2d 1993)23.02, (zoning§NING AND ZONING at 251-52 ed. board

granthas to reasonable restriction on the of aauthority place
trial that “thespecial exception). onlyThe court concluded conceiv-

implied by grant special exception],able conditions of the[the based
on of Zoning meeting,the minutes the Board are the hours of
operation, storagethe number of containers and the of trash.” The
court noted that each of these “conditions” has been exceeded on
occasion, but that not changedconcluded the “violations” have the
character or nature of agree.the use. We

“A special exception permittedis a use certainupon conditions as
Land,forth in a town’s zoningset ordinance.” New London Use
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Board, 510, 517,New London N.H. 543 A.2dZoningAssoc. v. 130
(1988).1385, granting special“If conditions for1388 the the

met, it, althoughboard must theexception [zoning] grantare the
onboard does have to reasonable conditions theauthority place

LOUGHLIN, 23.02,§of 15 251-52.granting exception.” suprathe at
No is 3 E.exception application trulyto the of the ordinance made.
ZIEGLER, THERATHKOPF’S LAW OF ZONING AND PLANNING

41.04, (1995); LOUGHLIN, §supra (special§ at 41-17 see 15 23.05
byfor ordinance is a use whenexception provided permitted

then, inapproved). Strictly speaking, applyingthe trial court erred
orappropriate scopethe standard to the of variancesreview

uses, Leskiewicz, 462,110nonconforming see New London v. N.H.
466-67, 272 856, (1970), narrowlywhichA.2d 860 circumscribes more

ofpermissible property.the use

in narra­findingsThe trial court made extensive of fact its
it found that conditionsAlthough impliedtive order. there wereif

hours ofexception regard operation,to with to numberattached thq
containers, trash,storage they “arguably”of and of had been

violated, court that the character of the use remainedthe concluded
onlycourt found that “the times that the hoursthe same. The [of

orhave been extended that trash has been stored wasoperation]
hadduring emergencies when trucks broken down and were unable

addition,Intrip[s] dump.” althoughto their to the it foundcomplete
of containers on iscurrently propertythat the number stored the

“far than court that thislarger originally planned,” the concluded
did not ofscope special exception. ampleexceed the the We find

in to trial court’ssupportevidence the record the conclusion that
of propertythe defendants’ use the did not violate conditions of

and that court did not itsspecial exception,their conclude the abuse
in denying plaintiffs’ requested injunctivediscretion the relief.

plaintiffsThe next contend that the trial refusalcourt’s
on forspecifically requests findings rulingsto rule their and denied

(1983)them an of their claims. RSAadequate providesreview 491:15
it,if party requests superior givethat either the court shall its

in writing, stating findings rulingsdecision of fact and of law.

purpose requiring statingThe of a written decision . .the .
offindings rulings providefact and of law is to a basis for

courtpresenting questionsthis the of law onarising the
facts found trial court. Thisby purposethe is fulfilled when

files, form,trial court inthe narrative of factfindings which
sufficiently support decision.[the]
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1119,428, 433, 445 A.2dCo., N.H.122Rubberv. DavidsonTaylor
omitted); Howardsee(citations, ellipsisand(1982) quotation,1122

(1987). There-331,659,657, 332-33Howard, A.2d531129 N.H.v.
trialsolely to therelatesclaim of errorfore, plaintiffs’as theinsofar
andfindingsforrequestson theirto rulespecificallyrefusalcourt’s

659, A.2d atat 531Howard, N.H.129fail.claim mustrulings, their
332-33.

onto rulefailuretrial court’sthat theassertionplaintiffs’The
those claimsofadequate reviewdenies themclaimscertain of their

order, trial courttheIn itsfooting.slightlya differentstands on
theviolation ofclaims, andrelating to nuisanceonruled two

petition,of the theAexception. reviewspecialof theconditions
law, and the evidenceofrulingsof fact andfindingsforrequests

that theassumedpartiesthat theat trial indicatesadmitted
149-M, failure of thethechapterRSAregardingclaimsplaintiffs’

review, claims that theand theirplanprocureto sitedefendants
dust, odor, provisionsnoise, garbage specificand of violatestorage

issue, and that theatzoning provisions wereof the Westmoreland
149-MchapterRSAto on them. Theopportunityan rulecourt had

storage violates the localgarbagethat ofand the claim theclaim
petition,pleaded plaintiffs’in thezoning ordinance were not

petition tohowever, to amend theirplaintiffsand the never moved
bycourt did not err notAccordingly,claims. the trialinclude these

ruling claims.on these
requests findingsforpetitionof andplaintiffs’A view thebroad

pleaded planthe siterulings they properlydoes show thatand
noise, dust,tozoning arguments relatingtheirreview andissue

odor, fencing. Although mightthe court found facts that bear onand
is for usclaims, there no in the trial court’s order torulingthese

757,v. 136 N.H.Magrauth,on issues. See Magrauthreview these
(1993); Somersworth,763, 837, City622 A.2d 840 Perron v. 131of

(1988).303, 305, 283,N.H. 553 A.2d 284 we theAccordingly, remand
to the court forsuperior specific rulingscase on these claims.

in remanded.part;Affirmed

BRODERICK, J., sit;did not the others concurred.


