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(RobertStarr, Peters, Chiesa,& ManchesterWadleigh, Dunn of
E. on brief forMurphy, orally), plaintiff.Jr. the and the

(LawrenceMcDermott, Hamptonof M. andSanders and Edelman
brief,M. Weathersby orally),on and Mr. forPatricia the Edelman

the defendants.

JOHNSON, (the bank),plaintiff,The Bank ofKey appealsJ. Maine
(Dalianis, J.)ruling by pursuantthe the that to theSuperior Court

statute, (1983),process chargingtrustee RSA 512:20 defendant
Latshaw-Smith, as trustee for FairfieldMuriel-Louise the Gardens

Trust, cannot liable forRealty personallybe held funds transferred
Sr.,Latshaw, beneficiary,to H. trustdefendant John the after the

of a trustee disclosure. The filed a cross-filing jointlydefendants
the trial inappeal, arguing primarily that court erred rejecting
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their that may only chargedcontention Latshaw-Smith be for
inproperty possession upher at the time of service of the writ to the

date of in part, part,disclosure. We affirm in and remand.reverse
isLatshaw-Smith the trustee of the RealtyFairfield Gardens

Trust, a non-discretionary legaltrust established to hold title to
certain real forestate the benefit of defendant Prior toLatshaw.

action,presentcommencement of the the asuperior court issued
judgment against in favorLatshaw of the bank. The CourtSuperior

J.)CHollman, notice,granted petitionthe bank’s to with andattach
a writ of was subsequentlyattachment served on the defendants on

24,1992. 11,1992,November On December Latshaw-Smith executed
(1983),disclosure,and delivered her trustee see RSA 512:12 stating

that attachment,at the of oftime service of the writ had noshe
chattels,goods, Latshaw,or of“money, rights credits . . . John H.

in or possession.”Sr. hands bankThe filed thesubsequently[her]
ondisclosure or 29,1993,December 18th. On about theJanuary City

of a taxpropertyDover issued refund check in approximatethe
$14,000of Latshaw-Smith,amount to ofthe order as ofTrustee

Fairfield RealtyGardens Trust. Latshaw-Smith subsequently en-
dorsed the check over to Latshaw as trust beneficiary.

aThe bank filed motion to charge imposethe trustee and
La'tshaw-Smith,individual onliability 512:20,see forRSA the

J.)amount of the tax Superior (Dalianis,refund. The Court charged
Ms. forLatshaw-Smith the amount of the incheck her ascapacity
trustee, tobut allow the bank personalrefused to reach her assets.
This appeal cross-appealand followed.

I. Personal Liability the Trusteeof

arguesThe bank that the trial court erred as a matter of law in
ruling Latshaw-Smith, trustee,that as personallywas not liable

charging statute, 512:20,under the trustee RSA for the amount of
the check transferred to Latshaw. We will not disturb findingsthe of
the trial court they evidentiaryunless lack orsupport are erroneous

Belletete’s,as a ofmatter law. Aldrich, 780,See Inc. v. 117 782,N.H.
1373, (1977).378 A.2d 1375

It is well settled that remedy“the of the plaintiff, if the
neglectstrustee or refuses to goodsdeliver the for which he is

adjudged ischargeable, not in following goodsthe but in a personal
againstjudgment Records,the Corning 390,trustee.” v. 69 N.H.

398, 462, (1898)46 A. law);466 (applying prior 4see also R.
Hampshire practiceWiebusch, practice,new Civil and

597, (1984).§PROCEDURE at 874 We arecognize that trust
beneficiary can proceed against a trustee forpersonally breach of
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6,duty. 1,fiduciary Pender, A.2dN.H. 34v. 93Milleror Seehis her
(1943). process action,plaintiffLikewise, in a trustee663, a667

strengthuponproceeds against of thetrustee thethebecause he
Corning,e.g.,see, atright res, 69 N.H.and title in thedefendant’s

personally.againstproceed397, the trustee466,at can46 A.
plaintiffagree astrial court erredthat theTherefore, we with the

liabilitypersonal trustee,respect of theto thea of lawwithmatter
ruling. tobeTo hold otherwise wouldand we reverse thishence

by leaving plaintiffsnamely,purpose 512:20;of RSAfrustrate the
ignoreallowingremedy ofa writtrustees toa andwithout

impunity.withattachment
—Liability RSA 512:20TrusteeII. Duration of

arguecross-appeal, thedefendants, that underin theirThe
chargeablegeneral charging 512:20, forstatute, isthe trusteeRSA

possessionproperty of of the writfrom the servicein his or timeher
theyfilingonly up Therefore,of disclosure.to the theof attachment

chargeableargue, itasfor the tax refundis notLatshaw-Smith
filingproperty 512:20RSAof the disclosure.trust afterbecame

states that
byupon depositions or,[i]f, case, if is a trialin the there

jury, appearsjury, upon that trusteeof the it thethe verdict
possession ofof the writhad in his at the time the service

any any goods,money, chattels,upon him, after,or at time
exemptedrights fromnotor credits of the defendant

adjudged chargeableprocess, he shall be therefor.trustee
superior looking plain meaningthat, of theThe court at theruled

chargeable comingstatute, into resa trustee is for the trustassets
any time after service of the writ.

duringBecause there little case law on this matter thishas been
century, clarify respectopportunity towe take this to the law with
charging pursuant Smith,a trustee to 512:20.See also Hills v.RSA

(1849) law) (theprior(applying381,19 N.H. of whether385 issue
chargeable substantiallyisis as the asthe defendant trustee same

chargeableof the amount of assets in histhe determination
possession).

plaintiffAfter hasthe served the trustee with a writ of
(1983), plaintiffattachment, see RSA 512:3 the must obtain a

statingoath,trustee,statement from the under whether he holds
any principal generally 512:12,assets of the debtor. See RSA :17
(1983). accomplished by deliveryisThis either and aexecution of

arranging depositionform,of or a“disclosure trustee” for of the
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WIEBUSCH, 625-26, 631,§§4generally supratrustee. See at
391-92, 394. signedOnce form or depositionthe disclosure tran-
script itcompleted, plaintiff alonghas been withthe files the court

WIEBUSCH,chargewith a motion to pursuant to 4ESA 512:20.
634,supra § primaryat 395-96. to isduty“[T]he file the disclosure

placed plaintiffon the rather than the trustee.” Wentworth Bus
Windle, 234, 236, 228, (1953).Lines v. Superior98 N.H. 97 A.2d 229

where, here,Court Rule 86 that as a ofmandates writ summons has
court,been inentered the trustee disclosure must be filed with the

trustee,court within of thesixty days return orday, uponthe
motion, will be There no indischarged. disputeis this that thecase
disclosure was timely filed.

chargingOur statutes at one time unambiguously terminated
(1842)at theliabilitytrustee of Seetime disclosure. RS 208:8

(revised 1867) (trustee chargeableis for in his possessionassets at
any disclosure”).time after the service of the writ “and before his

amended,Even though the statute was subsequently this court has
stated that while the charging statute chargeabilitydetermines
from of him,“the time of upon anythe service the writ or at time
after,” process whole,when entirethe trustee statute is taken as a
it reach comingcontinues to those assets into the trust from service
of up Varrell,the writ to disclosure/deposition. See Gove v. 58 N.H.

(1877) law).78, 79 (applying prior
Therefore, and,court,once the disclosure has been withfiled the

anyabsent action theby plaintiff challengeat that time to its
contents, chargeablethe trustee is for trust in orassets his her
possession process upfrom the time is to ofserved the time the

See, Dow,filing 96,of the e.g., 95,disclosure. Steer v. 75 N.H. 71 A.
217, (1908) law).(applying218 prior

plaintiffA rightcan his topreserve bynot be bound the
in a of ways. Trustees,disclosure number In NoyesPalmer v. & 45
(1864) law),N.H. 174 (applying prior recognizedwe that while

a is tousually be tocharged accordingtrustee the facts that exist at
of disclosure,the time

is common in our summonpractice[i]t to individuals as
trustees, where it is uncertain whether inthey will be the

not,chargeable where,end or and as factsthe exist at the
of service,time the they could be charged,not and to have

the action continued until such time as the ofliability the
determined,trustee to principalthe isdefendant and then

disclosure,to take his if chargeableand hold the amount
thus upondue process.the trustee
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has theThus, plaintifffind that the178-79. wePalmer, 45 N.H. at
with theconjunctioninchargetothe motionfilingoption, when

suchdisclosure untildisclosure, of thelimit forceto theoffiling the
Protectiveclear.liability becomesof theamounttime as the Cf.

that(1942) in dicta27, (stating29Collins, 92 N.H.v.Check Writer
his possessionintocomingpropertyforchargeableisa trustee

Schmuck,determined); v.Phelpsliability ishistimewithin the cf.
statute, plaintiffa1940) specificto a(Kan.67, (pursuant69100 P.2d

aabsentchargeabilitydetermininginthe disclosurebyis bound
content).itschallenge to

partygivesstatute eitheraddition, processthe trusteeIn
trialamoving juryforliability bya trustee’sto contestoptionthe
if a(1983). thathave stated512:18 WeRSAissue. Seeon that

512:18, “it transfersRSAunderthe disclosureplaintiff challenges
court,election, upon thefrom theplaintiff’satquestion, thethe

testimony and otherdisclosure, the debtor’sjury, uponto the
(1859)579,Robinson, 59337 N.H.v.Rollinsevidence.”competent

(or iflaw). Therefore, trial” the“jurythe term(applying prior
trial) not512:20 refers tochoose, in RSAformal benchso aparties

debtor to theby the principalof the debt owedthe meritsa trial on
liabilityon the amount of trusteejurya trialbut ratherplaintiff,

Indeed, meaning phraseof theplain512:18. thepursuant to RSA
case, jury, upona byor if is trialin theredepositions the“upon

choice, a isthat trusteespecifically,of states ajury”verdict the
filingwrit until eitherthe of thechargeable any time after service

disclosure, or, contested, to aliability upif is determinationof the
of the issue.

processafter examination of the trusteeConsequently,
475,whole, Farrow, 473,v. 140 667 A.2das a see State N.H.statute

(1995) (this “not in1029, specific statutes1031 court examines
scheme”),isolation, statutoryin context of the overall webut the

him,upon“at the of the of the writinterpret phrasethe time service
512:20,statute, togeneral chargingin RSAanyor time after” the

(1)of of the writ until: the filingfrom the the serviceperiodmean
(2)orby plaintiff;disclosure or theunchallenged depositionof an

a contested disdo­liabilityof afterthe court’s determination
(3) juryto a verdictcharge;a motion to orsure/deposition pursuant

to RSA 512:18.ruling pursuantor bench

at involvesimplyof the matter hand should theResolution
of law forth to facts of this case. Wethe set above theapplication

however,are, to plaintiff properlyunable determine whether the
the trustee’s disclosure such that Latshaw-Smith wouldchallenged
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$14,000clearly chargeablebe for the check Latshaw.transferred to
plaintiff’sThe motion to tocharge partiesalludes the fact that the

jurywaived trial under 512:18 in favor of aRSA court determination
facts,of liability. on stipulatedBecause we decide this matter

however, are verifywe unable to this on the record.

We note that remand theupon superior court should
surroundingdetermine the circumstances the tax refund claim. RSA
chargeable512:20 states that a is for “rightstrustee all and credits”

in or possession. claim,his righther When such a or credit exists
and not Powell, 119,is v. 60contingent, Bucklin N.H. 122-23cf.
(1880) (unliquidated claims not byare reachable the trustee pro­
cess), uncollected,but remains the still has todutytrustee a

trustee, however,disclose its existence. The is no obligationunder
to compel WlEBUSCH,ifdelivery payment is not due. 4yet See

(1983)§supra 610, at 382-83. 512:37 provides statutoryRSA for a
stay of ifproceedings, necessary, when is adjudged“the trustee
chargeable Therefore,any liabilityfor not due or thepayable.”

chargeable claim,is if right,trustee a or credit existed and was not
Palmer, (“If,ofcontingent at the time disclosure. 45 N.H at 178Cf.

disclosure, proves anything due,at the time of tothere be that is
sufficient.”).

We therefore reverse order of trial holdingthe the court that the
$14,000chargeabletrustee is for the tax refund check and remand

for a determination of liabilitytrustee consistent with this opinion.

defendants appealed rulingsThe also the trial court’s with
(1983)to ofrespect the 512:9-bapplicability RSA financial(charging

trustee)institutions as to individual trustees such as Latshaw­
record,Smith. After a of findreview the we that these arguments

See,are without merit and warrant no further discussion. e.g., Vogel
321, 322, 595, (1993).Vogel,v. 137 N.H. 627 A.2d 596

in reversed inpart; part; remanded.Affirmed

BRODERICK, J., sit;did not the others concurred.


