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Anderson, Miller, EC., Concord,Hall, Morse, of for plaintiff&
Weeks, Joyceof Weeks.plaintiffthe briefPhilip adoptedJ.

(Robert on the brief andA. CasassaRyan, Hampton& ofCasassa
Joyceorally), plaintifffor Weeks.

(DonaldStarr, Peters, Chiesa, of ManchesterDunn &Wadleigh,
brief,the and Ms.onand Desmarais-GordonI. Per Christinefault

Nelsonorally), plaintifffor Ward.Desmarais-Gordon

(Lisa and E.Reno, P.A., of Snow Wade LauraConcordOff &
Marjoriebrief, fororally), plaintiffand Ms. Wadeon theTobin

Dixon.

Blanchard, Portsmouth, plaintiffsof for W. Peter&Taylor, Keane
Young, no brief.Torrey and Joan filed

(AndrewBranch, P.A., D.Devine, of ManchesterMillimet &
the and for the defendant.orally),Dunn on brief

JOHNSON, defendant, Paul Fire Marine InsuranceThe St. &J.
J.)(St. Paul), (McHugh,a orderappeals Superior CourtCompany

trustees)(the offor six former trustees the Homefinding coverage
(the Home) separate policiestwo insuranceAged Women underfor

damages resulting from theSt. Paul the Home forby toissued
partWe affirm inmismanagement of the Home's assets.trustees'

in part.reverseand
corporation organizedcharitableHampshireThe Home is a New

care, room, and board toprovide nursing elderlyin 1877 to lifetime
all ofPortsmouth. The were trustees theplaintiffsin Homewomen
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andalsoat various 1974 and 1989. The Home heldtimes between
residents, to fund thefor its which were usedmanaged investments

periodicand fromoperations which the residents receivedHome’s
ofto in 1990 due to lack fundsdividends. The Home ceased exist

resulting mismanagementfrom of the Home’s assets. After the
Bunnell,closed, resident,Home a former Hazel sued the Home

(thealleging fiduciary dutybreach of contract and breach of Bunnell
suit). response, party againstIn the Home filed a third action

Weeks, Weeks, Ward, Marjorieandplaintiffs Philip Joyce Nelson
(Home I)seekingDixon indemnification for the Bunnell suit Count

(Homedamages resulting mismanagementand from of assets Count
II). as ofattorney general, acting organi-The director charitable
zations, court, seeking civilsubsequently petitioned penaltiesthe

(the suit)and all sixsurcharges against attorney general’strustees
and of of inalleging fiduciary duty managingbreach their care the
Home’s assets and violation of reportingState statutes.

This fromappeal arises consolidated ac-declaratory judgment
tions initiated by seeking coveragethe trustees and defense from

for brought againstSt. Paul the claims them. The parties filed
for summarycross-motions and thejudgment, Superior Court

J.) trustees,(McHugh, findingruled for the that claims againstthe
them were covered by Facilityeither the “Health CommercialCare

(CGL)Liability policyGeneral Protection” or the “Health Care
(PLP)Facility LiabilityProfessional Protection” policy byissued

St. Paul to the Only against PhilipHome. those claims J. thatWeeks
theft, Weeks, 687,arose from acts of intentional see State v. N.H.137

(1993),635 A.2d 439 were found not to PLPbybe covered either the
or CGL.

Paul not disputeSt. does that the trustees are insured under the
policies as “protected persons,” found,coverageand that if is it has
a duty Rather,to and indemnify.defend St. Paul contends that the
underlying againstclaims bythe trustees andthe Home the
attorney general notare covered policy languageunder the of either

orthe CGL PLP
interpretation“The of insurance policy language is ultimately a

question of law for this court to Insurance,decide.” Allen v. Sentry
579, 580, 780, (1993).137 N.H. 630 A.2d 781 An “insurance company

remains free to limit liabilityits through unambiguousclear and
policy language,” A.B.C. Builders Co.,v. American Mut. Ins. 139

745, 748,N.H. 1187, (1995)661 A.2d 1190 omitted);(quotation “the
burden of establishing non-coverage insurer,is upon the and . . .
any inambiguities the oflanguage the willpolicy be inconstrued
favor of the and againstinsured the insurer.” Parts,Robbins Auto
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762, 507,Co., 760, A.2d 509121 N.H. 435Inc. Ins.v. Granite State
omitted);(1981) see also RSA 491:22-aand citations(quotation

(1983).

(PLP)PolicyLiabilityI. Professional
findingcourt inargues superiorthat erredSt. Paul the

attorneyII thecoverage for Home Count andthat PLP providedthe
suit, compensation mismanagementseek forboth of whichgeneral’s

injury“for orprovides coverageThe PLPof the Home’s assets.
or failure toproviding providefrom . . . theresultingdeath

is not“professionalThe term services”services.”professional
onlythat the PLParguesin Paul coverspolicy.the Stdefined
fromand notmalpractice damages arisinghealth careprofessional

disputed termsof assets. “Wheremismanagementthe the Home’s
context, and.,. construe them inpolicy.in the weare not defined

reading of wouldpolicya than casual thelightin of what morethe
Hosp. v. N.H.intelligent insured.” Concordordinarilyto anreveal

680,Assoc., 137 N.H.UnderwritingMalpracticeMedical Joint
omitted).(citation(1993)1384, quotation682-83, and633 A.2d 1386

683, A.2dpolicy,the see id. at 633objectivethat an review ofWe find
thanfairly to more1386, maythat be read coverat reveals it

designedit “tostates that wasmalpractice. policyThemedical
Further, policytheliabilityof claims.”against varietyaprotect

certain administrators whencoverageexcludes forspecifically
of doespatients”treatment and“as in the directacting physicians

residents, dentists,“interns, externs,not who areemployeescover
or medical doctors.”osteopathic

alternative, argues that wereIn St. Paul the trusteesthe
“professional” capac­to aopposedin an asacting “administrative”

“determiningthe PLP. When thebyand as such were not coveredity
a insurance . .coverage liability policy,. [the court]of professional

act ratherperformed,nature ofmust examine the the [tortious]
of Niedzielski v.than title or character the actor.”professionalthe

141, 130,Co., 144,Fire Ins. N.H. 589 A.2d& Marine 134St. Paul
omitted).(1991) andattorney general’sThe suit(quotation131

a fiduciaryallegeII both that the trustees breachedHome Count
invest, orduty supervise managementand theproperly manageto

of, Therefore,Home’s we must deter­and investment the assets.
making in decisions asparticipatingwhether or investmentmine

“professional” activity.a is a Whilecorporationof charitabletrustee
trustee, decisions, ofin is held to the standardmakinga investment

and of a see“prudent “prudent manager,”a man” not investment
564-A:l, (1974), clearlyIII a has fiduciaryRSA trustee defined
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(1974).and conductpowers.duties See RSA 564-A:3 The tortious
inalleged underlying negligent performancethe suits involves the

of fiduciary capacity “predominantlyacts within a trustee’s that are
intellectual, manual,” Niedzielski,physicalmental or rather than or

144, 131, “professional”134 N.H. at 589 A.2d at and therefore are
acts within ofmeaning policy.the the

Further, Paul that a function inimplies “professional”St.
decisions,”this “makingcontext means health care as toopposed

the of “overseeing“administrative” function financial matters.”
only nursingBecause the Home not but alsoprovided home care

residents,managed and ofinvested the assets the this distinction is
not persuasive.

least,At the avery disagreementreasonable exists as to the
ofmeaning the term in“professional.” ambiguityresolve the“[W]e

insured,” Co.,favor of Coakley Bondingthe v. Maine Cas.& 136
402, 410, 777, (1992),N.H. A.2d618 781 and affirm superiorthe

findingcourt’s of PLEcoverage under the

(CGL)II. Commercial LiabilityGeneral Policy

St. Paul disputes the trial court’s thatfinding “personalthe CGL’s
injury” provision covered the claims against the trustees in Home
Count II attorneyand the general’s suit. The bodilyCGL covers
injury, property damage and personal injury arising from an

or“event” “personal“offense.” The term injury” includes injury
caused by any act “that interferes with rights provided anby
applicable Patients’ Bill of Rights law.” The “Patients’ Bill of

(1990statute,Rights” 1995),RSA 151:19-:30 Supp.& defines the
obligations of nursing patients,home facilities to their which include

obligationthe manageto a patient’s financial inaffairs conformance
with the 151:21,statute and State law. See RSA 1995);VII (Supp.

(1990).RSA 151:24

Paul arguesSt. that the court improperly “bootstrap[ed]”
the Bunnell claim against the trustees for mismanagement of funds
to Home Count II and the attorney general’s suit, ignoring “both

formthe and substance of forthe actions which iscoverage sought.”
We have held that as long as facts pleadedthe in the ofcause action
against the insured fall within expressthe ofterms the policy,
coverage will be afforded. See M. Mooney Corp. v. FidelityU.S. &

Co.,Guaranty 463, 469,136 N.H. 793, (1992).618 A.2d 796 The trial
court found coverage under the CGL because the Home and the
attorney general alleged violations of the Patients’ Bill of Rights.
This however,reasoning, is appropriate only to forcoverage the
Bunnell suit and the Home’s suit,indemnification both of which
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analysis cannotHome. The beagainst theby patientsinvolve claims
theysuit:attorney general’stheto II andextended Home Count
andits directon of Home for lossesdamagesseek behalf the

ofof a Billviolations Patients’allegedo not independentlytherefore
byfrom abusesprotect individualsRights statute intended to

BillMoreover, the of the Patients’nursing provisioncare facilities.
offindingof court’sforming superiorof the basis theRights statute

151:21, VII, mismanagementto of individualcoverage, appliesRSA
portion of theassets, not of Home. While somepatients’ those the

Home,theof funds transferred topatients’Home’s assets consisted
byrecoupment of losses suffered thehere the claims at issue involve

by patients.theindependent of the losses sufferedorganization,
findingcourtTherefore, ruling superiorof thewe reverse the

general’s suit underattorneyII and thecoverage for Home Count
the CGL.

PenaltyIII. Civil Claims

providepoliciesthat bothsuperiorthe court ruledFinally,
attorney general. St.sought by thecoverage penaltiesfor the civil

sur­compensatoryand thepenaltiesthat the civilarguesPaul’s
nature,in andattorney general penalaresought by thecharges

CGL, norby the funds“damages” as definedtherefore are neither
underinjuryfor death” covered“compensate others ornecessary to

are penal,that claimsassuming, deciding,PLP. without thethe Even
or punitivecompany exemplaryliable forwe have held an insurance

expressly byexcludedfines and are notdamages penaltieswhere
Fish, 122Assurance Co.v.American Homepolicy language.the See

(1982).711, 715, 358, pointsBecause Paul to451 A.2d 360 St.N.H.
ruling ofin we affirm the theno theexclusionary language PLIJ

coverage penaltiesof the fines and under thesuperior findingcourt
suit is not coveredgeneral’shold that the attorneyPLE Because we

CGL, respectnot this with to thatunder we need decide issuethe
policy.

part.reversed inpart;inAffirmed
J., sit;BRODERICK, not others concurred.did the


