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is risk of toquestion injury petitionerThe whether the the
was reasonably particular employmentwithin the risks of his

co-workers,situation. The and his inpetitioner workingaddition to
long hours together during day, required togetherthe were to reside

period.at a motel for an extended diningWith no facilities at the
and only workingmotel one vehicle for all four men to use after

hours, reasonablyKidder should have expected employ­that these
would spending significantees be a amount of together.time

Moreover, foreman, Davis,toaccording the it was acceptableeven
and fortypical employees jobon a out of tostate have a few drinks
after work. An in such a entirelyaltercation context is not
unforeseeable.

“If the friction and strain arises . . because of the enforced[sic].
resultingcontacts from the duties of employmentthe . . . and

quarrels LaBonte,develop,” 316-17,110 N.H. at 269 A.2d at 636
omitted),(quotation quarrelsthe arise out of employment,the id.c/.

Here, petitioner’sbecause the injury resulted “from conditionsthe
and ofobligations 317,the id. 269employment,” at A.2d at 636

omitted),(quotation it was compensable. hold thatAccordingly, we
the board in rulingerred that petitioner’sthe did notinjury arise
out of and in the course of his employment.

Reversed and remanded.

BRODERICK, J., sit;did not the others concurred.
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Reno, (Cordell briefP.A., A. on theof Concord JohnstonOrr &
andfor Francis R. and Deborah M. Collinsorally), plaintiffsand

at Linderhof Association.CondominiumGlen

(KarenP.C., Boston,ofOffices,Law MassachusettsHadlock
and for defendant Rosatto.orally),Breda on the brief JamesSchultz

se,Indelicato,Thomas E. filed no brief.pro

BROCK, appeals from severalC.J. Defendant James Rosatto
J.)(Mohl, in favor ofentering judgmentCourt ordersSuperior

Francis R. Condominiumplaintiffs andDeborah M. Collins’and Glen
association)(owners’ con-at Linderhof Association for defective

ofstruction certain condominiums. affirm.We
this be asprocedural history mayThe of case summarized follows.

in oftwo consolidated cases the court arose out thesuperiorThese
bysale of several condominium units defendant Glen Condominium

company), Tho-Development Corporation (development defendant
Indelicato, to individualmas E. and Rosatto the Collinses and to the

plaintiffsof the association in The variousowners’ 1983.members
1991,in and In the court defaultMayfiled suit 1983 1984. entered

andagainst developmentdefendants Indelicato thejudgments
company.

later, for clarification dam-regardingSome time Rosatto moved
in twoto be assessed the cases. Rosatto contended that he wasages

company,in thepartnership development plaintiffsnot with the as
ifalleged, partnership,even there was such a he hadhad and that

1993,adjudicatedto have Inright liability separately. Maya his the
developmentruled that if Rosatto and the companycourt were

Rosatto would be and liable withpartners, jointly severally the
“for out ofdevelopment company arising ordinaryclaims the course

ofof business topartnership [developmentthe the extent the
omitted.)company (Quotationdefaulted.” and citationwas] The

court then the caseshistory pointreviewed of the to that and
thatconcluded “there been no byha[d] determination the Court on

merits [development company]the that Rosatto and the were
in thepartners project.”. . .

court evidentiaryThe held an on that inhearing Julyissue 1993.
court,purpose hearing, byThe sole of the as thestated trial was “to

if Rosatto developmentdetermine James and company] . .[the .



659

order, courtIn its 1993 theproject.” Augustinpartnerswere the
in thissuch a conclusionRosatto’s argument againstcharacterized

Thomasin withpartnership“Mr. Rosatto that wasway: asserts he
of[development company]individually, and not with theIndelieato

findings ofmakingAfter extensivepresident.”which Indelieato was
with thefact, in partnershipheld that Rosatto wasthe court

that, jointlywasaccordingly,and Rosattocompany,development
thencompany. The courtseverally developmentliable with theand

damages.”“onhearingthat a be scheduledordered
(the23,on March 1994damages”court issued its order “onThe

order). states:first of the March orderparagraphMarch The

2, 1993, determinedAugustIn an order dated the Court
was to theRosatto liablethat the defendant Thomas

aagainstofon account the default enteredplaintiffs
19,Julyon 1990. Seepartner, development company][the

2,dated 1993. The Court scheduled theAugustOrder
damagesfor a on of and thehearingmatter the assessment

hearing days, JanuarydamagesCourt held a on over two
25th, 1994. it is not necessary24th and The Court finds that

propertyto view the to decide this case.

added.)(Emphasis by decliningThe court concluded “to onrule
and’liability’ requests findings rulings]defendant’s since the[for

has onlybeen defaulted and the Court considers thedefendant
ofquestion damages Rosatto was onlysustained.” the defendant

participatedwho in hearing.the
forRosatto moved In his motion disputedreconsideration. he

essentially every finding made trial court. inby the Included the
motion was a paragraph Errors,”heading,under the “Clerical

asked,which is“Who the Thomas Rosatto to inreferred line two of
23, added.)this Court’s March 1994 (Emphasisorder?” In the

motion,conclusion section of the arguedRosatto that the trial court
inwas error when it

approximately $175,000awarded to the Plaintiffs. This
Court found Rosatto to be liable for the same based upon its
erroneous conclusion that a determination had already been

asmade to his liability despite the fact that this Court has
yetnot determined to date that the . . . partnership was

sued, defaulted,or oreve[r] otherwise liable . . . which is
a necessay prerequisite to imputationthe automatic of
partnership liability.

added.) court(Emphasis The denied Rosatto’s motion on May 31.
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judgment againstplaintiffs entry allJune, ofIn moved forthe
grantedincludingcases, trial courtRosatto. Thedefendants in the

againstentry judgment and theof Indelicatothe motion for
Julydevelopment company July 15, 27, 1994, court1994.On theon

(the order),July onin ruleit declined toissued another order which
findingjudgment againstplaintiffs’ entry Rosatto,for ofthe motion

July order, theon In theit to be “moot” based the March order.
having against Rosatto”court to “defendant Jamesreferred ruled

added)(emphasis ofin Rosatto filed his noticethe March order.
appeal August 31,in 1994.this court on

appeal, order notOn Rosatto contends that the March was
by Julyagainst Hehim until was “clarified” the order.effective it

Julyargues Rosatto,tothat, until the order which Jamesreferred
“reasonably was valid decision on thebelieved that there nohe

Julyappealappeal.” Hence, his of fromto themerits because notice
arguetimely filed, to thehe asserts that he is entitledorder was

appeal. Rosattoof March order on this Todecide whethermerits the
may argue order, mustmerits of the March we determinethe

against issued,him or “clari-it whenwhether was effective when
by Julycontends,fied,” as order.he the

sequence superiordescription inAs of of events theour the
plain, in mindcouldhave been no doubt Rosatto’scourt makes there

applied Ato him. review of Rosatto’s actionsthat the March order
nothat there wasafter the March order was issued indicates

applicabilityregarding order. havethe of the March As wemistake
April reconsider,motion both on thestated, on 7 Rosatto a tofiled

regard alleged ambiguity ofin toof March order and themerits the
in“Thomas Rosatto.” He stated the conclusionits reference to

court “found to beof his motion that the trial had Rosattosection
referringsame,” tofor with “the same” the amountliable the

plaintiffsto in March The Collinses also filedawarded the the order.
appeal period began to run themotion The froma to reconsider.

6, of the written notice of theMarch on June the date clerk’sorder
parties’ respective reconsider,motions to andcourt’s denial of the

7(1);expired July Ellis,on R. N.H.6. See SUP.CT. Petition 138of
(1993).159, 161, 62,A.2d 63636

dayJuly expiration appeal period,7,On one after the of the
statingwithdraw,trial to that hadRosatto’s counsel moved he

Appeal [the cases] [Rosatto]indrafted a Notice of which
periodappealfile,has decided not to and the has now

expired. purposescases for all intents andSaid are there-
onlyexcepting plaintiffs’][theRosatto,forfore over efforts

respective judgments.satisfyto their
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In response plaintiffs’an with this court in to theaffidavit filed
affirmance,motion for Rosatto stated thatsummary

a draft1994, . . .early July, my attorneyformer sent[i]n
couldto for Becauseappeal my approval. [he]notice of me

againstAward Thomaswhy Findingsnot the andexplain
manyto and notapplyRosatto should me could answer

I no incur of another saw reason to the costsquestions,
appeal.

on almost twoonly filing appealRosatto’s basis for his the merits
misunderstandingmonths is his of ofapplicabilitylater theasserted

misunderstandingthis tothe March order. We find asserted be
in March order whichimprobable. ambiguityThere was no the

would Rosatto to ofany thirty-day appealentitle extension the
period Supremefor in 7.provided Cty.Court Rule CarrollCf.

Co., 538, 540,Elderly Housing Assoc’s v. Merrimac Tile 127 N.H.
817, (1985) (where503 A.2d 818 no indication that wasdefendant

date,inactually bymisled obvious error returntypographical writ’s
“accident,choice to risk ofdefault not the result ormistake

misfortune”). To order,the extent that it is the thatfrom merits of
his appeal untimely.is

Rosatto contends is appellatethat he entitled to ofreview his
arguments on the merits under the ofprocess protectionsdue the

CONST,State and XIV;Federal Constitutions. See U.S. amend. N.H.
CONST, I, art. 15.pt. argument,This although framed constitution­
ally, is way statinganother of Rosatto’s claim that he was unaware
that the March order was meant to againstbe him untileffective the
July order’s gave“clarification” him to“notice” that effect. Viewed

Rosatto,most tofavorably perceivewe this as a attack oncollateral
the March order. First Weeks, 1187,Hawaiian v.Bank 772 P.2dCf.

(Haw. 1989)1191 may(party attack a judgment collaterally foronly
want jurisdiction,of not for mere error or irregularity); Department

Public Works & Buildings 707, (Ill.v. Gieseking, 246 N.E.2d 709of
1969) (evenApp. Ct. though judgment entered failed to designate

parties againstfor and rendered,whom it was remedy was not new
trial, defect).but rather ofcorrection We discern no merit to this
argument once we have concluded that Rosatto knew or should have
known of applicabilitythe and ofeffectiveness the March order. See

Bacon,Janove v. 706, (Ill. 1955);128 N.E.2d 709 Department of
Public Works & Buildings, 246 N.E.2d at 709.
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this appeal.forattorney’s feestheirplaintiffs requestedThe have
forcaseappropriatenot anthat this isR. concludeSUP. CT. 23. We

this rule.attorney’sof fees underthe award

Affirmed.
sit; concurred.BRODERICK, J., the othersdid not
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