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this appeal.forattorney’s feestheirplaintiffs requestedThe have
forcaseappropriatenot anthat this isR. concludeSUP. CT. 23. We

this rule.attorney’sof fees underthe award

Affirmed.
sit; concurred.BRODERICK, J., the othersdid not
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Jr.,Kissinger,Howard, general C.attorney {JohnR.Jeffrey
for the State.orally),brief andgeneral, on theattorneyassistant

DiPadova, on theF. Jr.{AnthonyofJasper, NewportElliott &
for theorally),and defendant.brief

Kochvi,defendant, SuperiorTHAYER, Razial theappealsTheJ.
J.) sentence{Morrill, probationhis anddecision to revokeCourt’s

in Theprison.to ten yearsconcurrent of threehim to two terms
itbecause foundprobationdefendant’ssuperior court revoked the

him to obtain sexualrequiringa conditionprobationthat he violated
(1) that he didargues:On the defendantappeal,offender treatment.

(2) wasof that violation notanynot his probation;violate the terms
(3) could bewillful; that he was not informed his probationand

program.in a Weif he was unable to enroll treatmentrevoked
affirm.

1992,9, to two counts ofpled guiltyOn October the defendant
assault, (1986),632-A:3 and three misde-felonious sexual see RSA

(1986).assault,of see Inmeanor counts sexual RSA 632-A:4
was toplea,with the he twelvenegotiatedaccordance sentenced

andimprisonment chargesmonths on the three misdemeanor three
felonyto thecharges.on the The sentence onyears felonyten

followingcharges period eighteenwas deferred for a of months his
onplacedrelease from incarceration. The defendant was also

probation years. probationfor five terms of theThe defendant’s
required meaningfully anythat he and coun-“participate complete

andseling, programs bytreatment as directed theeducational
authority orcorrectional Officer . . . mean-[and]Probation/Parole

and iningfully successfully participate psychological/sexual of-
programs by Deptfender as Dr. Burt ofdirected Hollenbeck and/or

Corrections.”
was Dr.by duringThe defendant evaluated hisHollenbeck

onincarceration the charges.misdemeanor The evaluation was
to determinedesigned whether the defendant would be allowed to

enroll in Dr. Hollenbeck’s outpatient programtreatment when he
was released from prison. interviewingAfter onthe defendant two
occasions, Dr. inHollenbeck concluded thatFebruary 1993 the

wasdefendant not for hisappropriate program. In explaining his
conclusion, pointedhe to the defendant’s and lackdishonesty of
adequate impulse control as factors that would increase the defen-

risk ofdant’s wasre-offending unless he incarcerated.
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1993.in Octoberearlyfrom prisonwas releasedThe defendant
thebyformrelease, prepareda standard probationheUpon signed

conditions.his probationof which listedcorrectionsdepartment
sentence,trial court’s12(c), from thediffering slightlyCondition
completesatisfactorily“participate andthat the defendantrequired

Hollenbeckbyas directed Dr.offender and/orprograms. . . sexual
of Corrections.”Dept.

release, regularlyhis the defendant metfollowingIn the weeks
Danles, thatofficer, told the defendantwhoPeterprobationwith his

months,For threeprogram.in a treatmentto enrollhe needed
in formal treatmenthowever, engagenotdefendant couldthe

Instead,his case to Connecticut.was to transfertryingbecause he
fromwith doctors Westcounselingin genericparticipatedhe

Services).(West when it becameServices, OnlyInc. CentralCentral
would occur did the defendantthat no transferJanuaryin 1994clear

program.find an treatmentappropriatetoattempt
told24, 1994, Servicesdoctors from West CentralFebruaryOn

into sexualtheirnot the defendantacceptwouldtheyDanles
Dr.information and onBased on thatprogram.offender treatment

report withprobationofDanles filed a violationreport,Hollenbeck’s
violatedalleged that the defendantreportcourt. Thesuperiorthe

12(c) program.failing to enter a treatmentbyprobation condition
revocation, doctorsdefendant hiredavoid theIn a final effort to

him for admissionevaluateformallyServices tofrom West Central
Based on two evalua-program.treatmentto their sexual offender

not ansessions, that wasconcluded the defendanttion the doctors
found,The doctorsfor treatment.outpatientcandidateappropriate

earlier, defendant admittedalthoughdid that theas Dr. Hollenbeck
treatment, “minimallyonlyhe waswas a offender who neededhe sex

explainedalsoTheyof his abuse.truthful” about the details sexual
victims and sufferedno for hisempathythat showedthe defendant

control.impulsefrom weak
J.)(Morrill, held a10, 1994, CourtSuperiortheAugustOn

ofAt the conclusionprobation violation.hearing on the defendant’s
violated thecourt found that the defendanthearing,the the trial
imposed thehis and thereforeprobationand conditions ofterms

appealed.it deferred. The defendantoriginallysentence that
probationin“to a trial court’s decisiongiveWe deference

been anonlyand where there hasproceedingsrevocation reverse
33, 34, 454,Woveris, A.2dv. 138 N.H. 635of discretion.” Stateabuse

(1993). on must showprevail appeal,In to “the defendant455 order
evidence, State,toin most favorable thelightthat the viewed the

Id.fails to the decision.”support
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ofconditionsthenot violatehe didfirst thatarguesThe defendant
treat-in theparticipated”“meaningfullyhehis becauseprobation

thatarguesThe defendantwhich he was referred.toprogramsment
ofhistorytwelve-yearto aadmittingbydoctorswithcooperatedhe

requiringproblemhad athat heagreeingbyandsexual abuse
hiswithadmissions, combinedthesethatHe assertstreatment.

“meaningful partici-counseling, representgenericinparticipation
of his release.the conditionswithin accordancepation”

conditions, however, requiredprobationdefendant’sThe
anddisorderof a sexualadmitting the existencemerelymore than
andtrial court’s sentenceBoth thein treatment.genericengaging

in12(c) participatetothe defendantrequiredconditionprobation
his probationassigned byprogramtreatmentcomplete anyand

was told byfrom the defendantFollowing prison,his releaseofficer.
in ato sexgetthat treatmenthis officer he neededprobation

instructions, however, the defen­Despite thoseprogram.offender
lightInform of offender treatment.complete anydid not sexdant

itsfacts, the trial court abusedcannot conclude thatof those we
with thecomplyfailed tofindingin that the defendantdiscretion

probation.conditions of his
withcomplyif he failed toarguesnext that evenThe defendant

in orderingerredof his the trial courtprobation,the conditions
thespecifically,his was not willful. Morebecause failurerevocation

rejected possiblewas from two treatmentthat hedefendant asserts
impulse management,ofsignshe showed weakprograms because

therefore, that hisnot control. argues,he could Hesomething
probationnot his fault and that histo treatment wasinability secure

willful act on his part.not be revoked without somecould
in failingwas not at fault toassumingEven that the defendant

treatment, the trial court’s revocation deci­upholdobtain we still
jurisdictions when a defendant fails topermitsion. Other revocation

forprograma sex offender treatment reasonscomplete required
369,v. 906Campbell,his control. State ex rel. Nixon S.W.2dbeyond

1995) (en banc) (revocation(Mo. permitted givingafter defen­372
dant to withdraw itsopportunity plea when State closed treatment

treatment); Bennett,program completedbefore defendant State v.
(Wash.390, 1983); Davis,App. People666 P.2d 392 Ct. v. 462cf.
(Ill. 1984) (revocation824, App.N.E.2d 828 Ct. of probation

when defendant fails topermitted obtain alcoholinpatient treat­
ment). is, cases,“[Although the defendant’s fault in most greatof

inimportance determining whether the conditions of probation have
violated,been circumstances beyond the defendant’s control may

adequatean basis forprovide probation revocation where such
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proba­... ofpurposefundamentalfrustrate thecircumstances
Davis, 462 N.E.2d at 828.tion.”

hisandof controlcase, impulselackthe defendant’sIn this
offunctionsthe dualfrustratedgetto treatmentresulting inability

— ofand protectiondefendantof therehabilitationprobation
probationhisto revokeTherefore, court’s decisionthe trialsociety.

proper.was
660Georgia, 461 U.S.v.on Beardenreliancedefendant’sThe

Courtcase, SupremeStatesIn the United(1983), thatmisplaced.is
probationrevoke a defendant’smay notsentencing courtheld that a

firstitfine unlessto a court-orderedpayfailedthat hegroundon the
Itwillful. Id. at 668-69.to waspayhis failurethatdetermines
toall reasonable effortshas madeprobationertheexplained: “[I]f

no fault ofthroughsorestitution, cannot doyetandorpay the fine
. . . withoutprobationunfair to revokeown, fundamentallyhis it is

of thepunishingmethodsadequate alternativewhetherconsidering
omitted).(footnote The defendantId.are available.”defendant

in case becauseresult thiscontrol theshouldargues that Bearden
probation.of histhe conditionswillfully violatehe did not

of Beardenview, however, readingcarefula moreIn our
theto revoketrial court’s decisionfor thesupportprovides

stated:explicitlyin BeardenThe Courtprobation.defendant’s

contexts,that, probationer’sin thenot othersuggestdoWe
would neces-probationa ofviolatingof fault in termlack

in-Forrevoking probation.froma courtsarily prevent
apermitfor a court tostance, recklessmayit indeed be

onintoxicated to remaindrivingof whileconvictedperson
controllingatthat effortsonce it becomes evidentprobation

to... In contrastdriving have failed.his chronic drunken
., conditiondrivingdrunken . . thelike chronica condition

—— safetyis no threat to theitselfindigencyat issue here
society.ofor welfare

here, that even ifsuggestsBearden theAppliedat 668 n.9.Id.
treatment, hisfailingfault in to securewas not atdefendant

because, as an untreated sexualcould still be revokedprobation
offender, probationconditions of his andcarryfailed to out thehe

society.a threat torepresents

that his sentence did notFinally, arguesthe defendant
rejection programs,him that from sexual offender treatmentinform

control,his could in of hisbeyondfor reasons result revocationeven
result, that his ourAs a he asserts sentence violatedprobation.
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andin plainknow. . . mustthat “a defendantrulewell-settled
court.”thebyexactedhas beenpunishmentwhattermscertain

1304, 13061087, A.2d1083, 453Perrin, 122 N.H.v.Stapleford
(1982). disagree.We

behe wouldthatimpliedsentencein the defendant’sNothing
willing toif washeprogram, evena treatmentaccepted into

that heconditioncontrary, theOn thewith doctors.cooperate
prescribedtreatmentanysatisfactorily complete”and“participate

behad tothe defendantthatimpliedofficerprobationhisby
probationwith hiscomplyin toorderprograminto aaccepted

gaintoTherefore, that if he failedwas on noticeherequirements.
of histermswould violate theprogram heinto a treatmententry

1994) (“the(1st7, 12Gallo, 20 F.3d Cir.v.United Statesrelease. Cf.
for probation­a safe harbornot providedoctrine doeswarningfair

obvious”). thatAccordingly, we holdignoreto thewho chooseers
court.bywas exacted thepunishmentwhatknewthe defendant

Affirmed.
BRODERICK, J., sit; others concurred.did not the
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