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object is to cause the resulthis consciousof an offense whenelement
626:2,RSAcomprisesconduct that the element.”or theengage in

hand, with11(a) (1986). knowinglyactspersonother “[a]On the
ofthat is a material elementor to a circumstancerespect to conduct

of nature orthat his conduct is suchhe is awarean offense when
(1986).11(b)626:2, We haveexist.” RSAthat such circumstances

in of the statuto-anyin penetrationsexual“[e]ngagingstated that
isthe actor awareis criminal whenrily circumstancesprohibited

exist,circumstancesa nature or that suchis of suchthat his conduct
194-95,at 612 A.2dis, Ayer, 136 N.H.knowingly.”that when he acts

omitted).(citation quotationsandat 925

if mens rea for feloniousillogicalit would be theFinally,
and sex­aggravated feloniousinvolving penetrationsexual assault

Assumingdifferent.penetrationual assault wereinvolving
for sexual assaultrequiredthat the mental state feloniousarguendo

than aggravatedit would difficult to provewas be more“purposely,”
assault, it athough penalty.even carries lesserfelonious sexual

toprovisions accordingis to construe the criminal code“Our task
justice.”to v.promotethe fair of their terms and Stateimport
(1985)818, 310,815,126 N.H. A.2d 313Harper, (quotation498

(1986).omitted); inconstruingsee RSA We will avoid statutes625:3
“produce unjust seemingly illogicala that would an andmanner
M., 19, 21-22, 1139,121 424 1141result.” v. N.H. A.2dRogerState

(1981). is“knowingly” appropriateWe therefore conclude that the
involving penetration.mens rea for felonious sexual assault sexual

Affirmed.

All concurred.
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(William E.Caron,Brennan, of ManchesterIacopino,Lenehan &
brief, A.and KathleenRobinson on theTimothy I.Brennan and

plaintiff.for theHickey, orally),

(RobertPeters, Chiesa,Starr, of ManchesterDunn &Wadleigh,
for the defendant.orally),andE. Jr. on the briefMurphy,

lawJOHNSON, of certified Stateby waycomes to usJ. This case
offor DistrictDistrict Court thefrom Statesquestions the United

J.). R. The plaintiff,CT. 34.(McAuliffe, See SUP.HampshireNew
Cranmore, Inc., forNutbrown, defendant,the MountMichael sued

In hisresort.skiingwhile at the defendant’sinjuries he suffered
intooff the trail and descendedallegeshe that he “wentpleadings,

rock,his struck “either aexpert,to heAccordingthe woods.”
summaryforcut or The defendant movedstumps, log tree.”

byin action was barredpart plaintiff’sthat thejudgment, arguing
objected,225-A. andchapter plaintiffof RSA Theprovisionsvarious

to this court:following questionsdistrict court certified thethe

225-[A]:25[,] I or RSA vio-225-[A]:241. Whether RSA
I, [2,12, HampshirePart Articles and of New14]lates the

Constitution?

2. Is conduct of in Plaintiff’scomplained Complaintthe
225-A:25[,] Icontemplated byand barred NH RSA or RSA

225-[A]:24[?]
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(1989)225-A:25,We find I to thisinapplicable case. WithRSA
respect (1989), first thequestionto RSA 225-A:24 we answer the in

affirmative,innegative and the second withquestion exceptthe
toregard plaintiff’sto that defendantallegationthe the failed

skiproperly mark the trail.

225-A:25,7. RSA I

225-A:25, I,RSA reads:

operatorUnless of is inpassenger tramwayan a violation
board,of this or ofchapter the rules the which violation is

of,causal of the shallinjury complained againstno action lie
orany operator by any passenger his thisrepresentative;

not, however,shallprohibition prevent ofthe maintenance
an againstaction an foroperator negligent operation,

orconstruction the passenger tramwaymaintenance of
itself.

added.)(Emphasis By plain language, onlyits this provision applies
brought concerningto an action a aby “passenger” or an action

(1989)225-A:2,“passenger tramway.” RSA III “passenger”defines
as

any whileperson including transportedskiers orbeing
conveyed tramway,a inby passenger waitingor while the

for orvicinity transportation conveyance,immediate such
or movingwhile from the oraway disembarkation unload-

aing tramwayof to forpoint passenger wayclear the the
following or while in ofpassengers, boardingthe act or

orembarking upon disembarking from a passenger tram-
way.

added.)(Emphasis “A apassenger tramway is todevice used
skis,transport passengers uphill on or in on orcars tracks

air,suspended by cables,in the of steel or bythe use chains belts or
ropes, usually supportedand trestles or withby towers one or more

225-A:2, (1989).spans.” IRSA

plaintiff,The at the of his not fallinjury,time did within the
Moreover,statutory of a “passenger.” plaintiff’sdefinition the

againstaction the defendant does not that aallege “passenger
Thus,tramway” any injuries.was in in hisway causinginvolved

225-A:25,1,RSA not tedoes thisapply lawsuit.
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II. RSA 225-A:24

RemedyA. to aRight

question asks whether RSA 225-A:24 violatesThe first certified
I, 2, 12, 14 Hampshirearticles and of the Newpart Constitution.

statutoryfirstpresents opportunity interpretThis case our to this
Area, 480, A.2dprovision. TempleAdie v. Mt. Ski N.H. 288108Cf.

(decided law).(1968) it forprior begin by examining738 under We
14’s “anany guarantee remedy,conflict with article of a to aright

Maurer, 925,important right,”substantive v. 120Carson N.H.
(1980).931-32, 825, I,424 14A.2d 830 Part article reads:

Every subject of this state is to a remedy,entitled certain
laws,by having injuriesrecourse to the for all he may

character;in person, property,receive his or to obtain right
it;justiceand freely, being obliged purchasewithout to

denial;completely, and without andany promptly, without
todelay; conformably the laws.

interpretedWe rightshave this article to forbid the “abolition of the
of a class of persons injuries... to for indamagesrecover their Ml

. in provision. . the absence of of a satisfactory substitute.”
Carson, 943,120 N.H. 424at A.2d at (quotation emphasis838 and
omitted); Abbott, 412, 416-17,see also Petition 139 N.H. 658 A.2dof
1113, 1116 (1995); Co.,Rooney 637,v. Fireman’s Fund Ins. N.H.138
642-43, 52, (1994); Forest,645 A.2d 55-56 Thompson 215,v. 136 N.H.
218-19, 1064, (1992).614 A.2d 1067 In evaluating ofadequacythe

benefits,substitute statutory we “totalityconsider the of benefits”
injuredafforded the party. 218,Thompson, 136 N.H. at 614 A.2d at

1067.
portionThe of RSA 225-A:24 chiefly I,at isissue whichparagraph

reads as follows:

hereby that,It is recognized regardless safetyallof
measures which bemay taken theby ski area operator,

as askiing sport and the use of passenger tramways
associated therewith may be hazardous to the skiers or
passengers. Therefore:

I. personEach participateswho in sport skiingthe of
accepts law,as a matter the dangers inherent in theof
sport, and to that extent may not maintain an action
against the operator any injuries which resultfor from

risks,such inherent dangers, or hazards. categoriesThe of
risks,such hazards or dangers which the skier or passenger

asassumes a ofmatter law include but are not limited to the
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terrain,variations in surface or snowfollowing: subsurface
conditions; rocks, trees,or andspots; stumpsice bare other

debris;growthforms of forest or lift towers and compo-
(all of foregoingnents thereof the whether above or below

surface); pole plainlysnow lines and marked or snowvisible
collisions ormaking equipment; other skiers otherwith

of inpersons any categoriesor with the included this
paragraph.

added.) of hold(Emphasis remaining paragraphsThe RSA 225-A:24
responsible knowingfor limitstramway passengersskiers and the

225-A:24, II,abilities, actingof own within thosetheir RSA 1^
limits, 225-A:24, III, rules,and obeying basic RSAsafetyRSA

225-A:24,1,225-A:24, portions emphasizedV. of RSA above echoThe
(1989).of 225-A:lchapter’s policy,the declaration RSA

recoverythe limitation on found in 225-­Significantly, RSA
A:24,1, only injuries byto caused inapplies “dangers inherent the
sport” skiing. purportof The statute does not to immunize a ski area

injuries byfor oroperator operator’s negligentcaused the own
1354,Valdez,v. Cityintentional acts. See Hiibschman 821 P.2dof

1991)(Alaska (construing Hampshire’s);1358 statute similar to New
(UtahResort, 1991)1037,v. P.2d 1044Clover Snowbird Ski 808

(same); 4,Berniger Corp.,v. Meadow Green-Wildcat 945 F.2d 7cf.
(1st 1991) (New toHampshire legislature supersedeCir. “intended

forreplaceand a skier’s common law remedies risks inherent in the
ofsport skiing”).

225-A:24, I, essentiallyRSA embodies the doctrine of
Gambardella,primary assumption of the risk. See Dillworth v. 970

(2d 1992)1113, (interpretingF.2d 1118-20 Cir. statute similar to
Clover, (same);Hampshire’s);New 808 P.2d at 1045-46 Estate of

(Vt. 1994)Inc., 765,Haystack Group,Frant v. 641 A.2d 769-70
(same). This “is andoctrine alternative forsimply expression the

is,that was notproposition negligent,the defendant that wasthere
Clover,no owed or was no breach of anduty existing duty.”there

omitted). Thus,P.2d at 1046 we(quotation interpret808 the statute
that a ski operator patronsto mean area owes its no toduty protect

Frant,skiing.them from inherent risks of See Estate 641 A.2d atof
injuryTo extent that a skier’s is by769. the caused an inherent risk

skiing, mayof the skier not recover from the ski operator.area An
injury entirely by actionable,caused an inherent risk of skiing is not
and a suit on such anbased should beinjury dismissed. See

Hiibschman, 1363-64;P.2d atgenerally 821 Scott v. WestPacific
(Wash.Resort, 6, 1992).P.2d 14Mountain 834
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risk,of as a common lawtheprimary assumptionThe doctrine of
Crain,defense, See,rejected court. Bolduc v.by e.g.,has thisbeen

(1962)166-68, 641,163, (performing dutyN.H. A.2d 643-45104 181
225-A:24, I,Thus, legislature super-analysis). enactingin RSA the

skiers and skilaw with to suits betweenrespectseded the common
215-A:34, (1989) operatingIIoperators. (personsalso RSAarea See

on assume theoff-highway private propertyvehiclesrecreational
Inv.risk of inherent to Lorette v. Peter-Samdangers sport);the

211-12, 341, (1995)208,Properties, 140 N.H. 665 A.2d 343-44
215-A:34, II(upholding against equal protection challenge).RSA

The court notquestions by requirecertified the district do us to
rejectionthis court’s of doctrine of primarydecide whether the

assumption of risk as a law any continuingthe common defense has
this for Seevalidity; day. generallywe therefore leave issue another

al.,etW.Keeton Prosser and Keeton on the law of torts
68, (5th 1984).§ at 493-95 ed.

Returning 225-A,to our of chapterexamination RSA we
chapterthat responsibilitiesnote the defines the of ski area

Operatorsas well as skiers andoperators tramway passengers. are
required trails toaccording difficulty,to mark their level of RSA

(1989),225-A:23,1, III supply and withpassengers mapsskiers and
trails, 225-A:23, (1989),information about the II andRSA warn

225-A:23, (1989).concerning jumps,skiers the of skiuse RSA IV
alsoOperators liabilitymust maintain with limitsinsurance of not
$300,000 (1989).225-A:25,than perless accident. RSA II These

statutorily imposed responsibilities substantially benefit skiers and
tramway passengers. legislaturethatAssuming, arguendo, the must

a forprovide satisfactory substitute the limitation on recovery
in 225-A:24, I,found RSA responsibilities providethese such a

Carson, 943,substitute. See 120 N.H. at 424 A.2d at 837-38.
Accordingly, we hold that I,RSA 225-A:24 does partnot violate

14’s guaranteearticle of a aright to remedy.

B. Equal Protection

We next determine whether RSA 225-A:24 violates equalthe
protection provisions of Hampshirethe New Constitution. See N.H.
CONST, I, 2,pt. 12,art. 14. We hold that it does not.

“The questionfirst in equalan isprotection analysis whether the
State action in question similarlytreats situated persons different-

(LimitationOpinionly.” Actions),the Justices on Civil 137 N.H.of
260, 265-66, (1993)1069, omitted).628 A.2d 1072 (quotation We

225-A:24,withagree plaintiff I,the that RSA causedoes similarly
— —persons is,situated that participants in sportsother to be
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treated-differently. Except off-highwayfor users of recreational
vehicles, II, do215-A:34,see in other notparticipants sportsRSA
assume, law,as a of indangers sports.matter the inherent those Cf.

(defenseBolduc, 166-68, assump­104 A.2d at ofN.H. at 181 643-45
action; dutynegligencerisk intion of not available common law

Thus, a on recov­performed). mayskiers suffer limitationanalysis
participants.otherery by sportsnot shared

analysisin whether theequal protectionsecond an isquestionThe
justifiable. The usedby statute is standardclassification created the

byon therightsthe affectedquestion dependsto answer this
213, 222-23, 1350,LeClair, A.2dv. 137 N.H. 624statute. See LeClair

(1993). Lorette, standard toexplained appropriateIn we the1355-56
right recovery:a a oflimiting plaintiff’sstatutejudge

injuries is not ato for one’s fundamentalrightThe recover
however, andis,It substantiveimportant right,anright.

subject moreright to to arestrictions on the recover are
than theemployedof that underrigorous scrutinylevel

the isstatuterational basis test. We examine whether
in mannerreasonable, not and differentiates aarbitrary,
object thea relation to the ofhaving fair and substantial

legislation.

(citations211-12,Lorette, at 665 at 343-44 and140 N.H. A.2d
omitted).quotation

thisclaim fails underprotectionThe plaintiff’s equal
manyabove, 225-Achapter imposesAs discussed RSAstandard.

of Seeall to the benefit skiers.operators,on ski arearesponsibilities
enjoydo not225-A:23, :25, sportsII. other participantsRSA Most

findwe the classificationstatutory protections. Consequently,such
arbitrary.nor Seeunreasonableby the statute neithercreated

Moreover,Lorette, 212, at 344. the classifica­140 N.H. at 665 A.2d
ofobject“a and relation to the thetion has fair substantial

225-Aof ispurposes chapterof the stated RSAlegislation.” Id. One
ofresponsibilityof skiers.” RSA“to areasprimarydefine the

225-A:24,infoundrecovery225-A:l. The limitation on RSAspecific
object. Accordingly,I, a fair to this wehas and substantial relation

225-A:24, I, equalnot the protectionthat RSA does violatehold
12,I, 2, Hampshireand 14 of theof articles Newpartprovisions

Constitution.

BarStatutoryC.

as itquestion pertainsWe now address the second certified
225-A:24; is, barsthat the statute the plaintiff’sto RSA whether
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in its motion foras a barthe statutepleadedaction. The defendant
above,Asobjected. discussedplaintiffand thesummary judgment,
to thetramway passengera orbybars an action skierRSA 225-A:24

skiing.ofan inherent riskinjuries bythe were causedextent that
225-A:23allegation that the defendant violatedplaintiff’sThe RSA

notmark” of a trail doesproperly beginning“to theby failing
Rather, statutoryrisk of it askiing.an inherent assertsinvolve

Therefore, thiswrit allegingviolation. the of theportion plaintiff’s
byviolation is not barred RSA 225-A:24.

plaintiff’swith that all of the otheragreeWe the defendant
skiingof fault and causation were inherent risks of andallegations

plaintiff badly injuredthus not was in his fall andactionable. The
surroundingdoes not remember the circumstances the accident.

bya consultant hired theHenry Berger, sports and recreation
as follows:plaintiff, reconstructed the accident

Albergwas the Lower ski trailplaintiff] negotiating[The
trail, hit an ofrighthe left the ski area of the side thewhen

trail snow and down a gully/ravinewithout cover fell
rock,striking stumps, log sustainingeither a cut or tree

injury body.to his andsevere serious head

Berger that “created aopined the defendant and maintained
dangerous explained:condition of the ski trails.” He

A ski trail in fromdescending Albergskier Lower the area
its with and skiAlbergintersection Bandit trails toward the
left hand curve and Michael Nutbrown exited the trailarea skiing,who whatever experiences difficultyreasonfor

unavoidablywould slide and be directed by groomedthe
natural terrain as as groomedwell snow on the skicover

cover,trail toward the end of the snow ongroundbare the
right side of ski trail and propelled openthe be into the area

gully/ravine hazards,and containing obstacles and the area
of Michael Nutbrown’s incident.

added.)(Emphasis Berger then cited several of“failures” the
and injuriesdefendant that plaintiff’sconcluded the would not have

occurred in their absence. These “failures” included inadequate
trails;construction and of inadequatemaintenance the ski warnings,

directions;markings, skiers;and inadequate channeling of inade-
quate safety measures and risk reduction policies; inadequate
inspection; and inadequate training, supervision, managementand
of personnel. plaintiff’sThe allegations track conclusions.Berger’s

—essence,In allegationsthese except for torelatingthose the
allegeddefendant’s failure to markproperly the ofbeginning the
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— ofskiing likelytrail risks of assuggest only inherent the causes
225-A:24, I,injuries. risks ofspecifiesthe RSA inherentplaintiff’s

skiing as follows:

terrain,in or subsurface snow or icevariations surface
conditions; trees,rocks, other formsspots; stumpsbare and

debris; componentsof or lift towers andgrowthforest
(all foregoingof whether above or below snowthereof the

surface); pole plainlyand marked or visible snowlines
with other skiers or othermaking equipment; collisions
categoriesof inpersons anyor with the included this

paragraph.

these, oras “variations in terrain” and “surfaceMany of such
accident,conditions,” explain plaintiff’ssnow or thesubsurface ice

by Berger.as described

however,risks, onlynot the onesThe enumerated are
skier; that “includebyassumed the the statute states assumed risks

set in the RSAquoted provision.but are not limited to” those forth
added).225-A:24, of(emphasis generous readingI Even the most

injurieshis to beplaintiff’s pleadingsthe reveals the chief cause of
unenumerated, skiing:an risk of that a skieryet quintessential

inBy sportoff trail. themight participatinglose control and ski the
risk mayof a skier assumes this inherent and not recoverskiing,
injuries. 225-A:24,for I.against resultinga ski area RSAoperator

ofmust with the RSAoperators comply requirementsSki area
225-A:23, orrequired safetyto erect barricadesbut are not

v.this Fetznerspecifically guard against danger.otherwise Cf.
94WAD16,Peak, Resort, No.The Mountain 1995 WLJiminy

1995)(Mass. 1,263916, May (slippingat *2 Div. on ice heldApp.
Skiingof 428skiing); Cannonsburg Corp.,inherent risk Schmitz v.

(Mich. 1988)742, with a heldApp. (collidingN.W.2d 744 Ct. tree
regard plaintiff’sof with to theskiing). Exceptinherent risk

trail,toallegation properlythat the defendant failed mark the ski
itwe the second certified in the affirmative asquestionanswer

pertains to RSA 225-A:24.

Remanded.

J., sit;BRODERICK, notdid the others concurred.


