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abeyondwas harmlessthat to admit this evidencethe decision
doubt.reasonable

remanded.Reversed and

All concurred.
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McDowell,Mekeel, P.A., F. III(JosephMcDowell & of Manchester
brief, orally),and D. Morrissette on the and Mr. MorrissetteMark

for plaintiff.the

(John Kenison,Nourie, P.A., Jr. and& of Manchester B.Wiggin
brief,jointDelaneyMichael A. on the defendants’ and Mr. Kenison

for Eorally), Raymonddefendant Smith.

Nelson, Kinder, (MarthaGordon, ofMosseau & Manchester V.
jointon fororally),Gordon the defendants’ brief and defendant

Louis Guevin.

Branch,Devine, P.A.,Millimet & of (JosephManchester M.
brief),IIIMcDonough, jointon the defendants’ for defendant Marc

Crandall.

THAYER, J. plaintiff, Mason,The R. appealsWilliam an oforder
J.)the Superior (McHugh,Court granting summary judgment to

defendants,the Smith,ERaymond Guevin,Louis and Marc
Crandall. The issue on isappeal whether trialthe court erred in

thatruling plaintiff’sthe State law tort claims for allegedlythe
filing of anwrongful involuntary bankruptcy petition preemptedare
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303(i) 11by Bankruptcysection of United States Code. Seethe
303(i) (1988).§U.S.C. affirm.We

court,The filed suit in thatplaintiff superior claiming the
defendants, Countyas of Trust itsRockinghamofficers and succes-

“bank”),Savings (together,sor BankHampshireNew the mali-
ciously involuntary petitioncaused the bank to file an bankruptcy

Bankruptcy against plaintiff,under 7 ofchapter the Code the a
complaintdebtor of bank. thatallegedthe The the defendants knew

that itselfby properly involuntary petitionthe bank could not file an
11plaintiffbecause the had more than twelve creditors. U.S.C.See

303(b) (1988). claims, tort,§ plaintiff’s soundingThe all in include
negligentabuse of andprocess, misrepresentation,intentional

relations,with orinterference business contractual breach of
duties, and maliciousfiduciary prosecution.

judgment groundThe for onsummarydefendants moved thatthe
303(i)the plaintiff’s byclaims are section ofpreempted the

Code, provideswhichBankruptcy penalty wrongfula forscheme
303(i).filings involuntary §of 11petitions. “SummarySee U.S.C.

anjudgment appropriate avoidingis means of expensethe and time
of a no genuinefull trial when there is issue of material fact and the
moving party judgmentis to aentitled as matter of law.” High

Co.,Country 39, 41, 474,Assocs. v. N.H. Ins. 139 N.H. A.2d648 476
(1994). In reviewing a motion for summary judgment, we consider

inthe evidence the most tolight favorable the party opposing the
motion, alltaking reasonable mayinferences that be drawn from the
evidence in that favor. Id.party’s

An involuntary bankruptcy petition may filed, withbe excep­
here,tions not againstrelevant a whoperson qualifies as a debtor

11under 7 or ofchapter chapter Bankruptcythe 11Code. U.S.C.
303(a) (1988).§ Debtors have a forremedy filedwrongfully invol­

303(i).untary petitions under Thissection section provides:

If court athe dismisses thispetition under section other
than on of petitioners debtor,consent all and the and if the
debtor does not right judgmentwaive the to under this

—subsection, may grantthe court judgment

(1) against the petitioners and in favor of the debtor for

(A) costs; or
(B) a fee;attorney’sreasonable or

(2) against any petitioner that filed the petition in bad
—faith, for

(A) any damages proximately caused by such orfiling;
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(B) damages.punitive

tobank consentedand theplaintiffthat theis undisputedIt
theaccordinglyand thatinvoluntary petitionof thedismissal

303(i) insectiondamages underto collectnot entitledwasplaintiff
proceedings.bankruptcyunderlyingthe

theclause ofsupremacyunder thepreemptedislawState
CONST, VI, 2,cl. in threeConstitution, U.S. art.StatesUnited

tothe extent“First, explicitlycan defineCongresscircumstances.
Englishlaw.” v. Generalstatepre-emptwhich its enactments

of(1990). “Second, in72, the absenceCo., 496 78Electric U.S.
itis wherepre-emptedlawstatestatutory language,explicit

FederalCongress intended thein a field thatconductregulates
islaw“Finally,at stateId. 79.exclusively.”to occupyGovernment

law.”it conflicts with federalactuallythatto the extentpre-empted
Id.

express preemp­a claim ofhave not madeThe defendants
Code303(i), Bankruptcyof theand our reviewtion under section

onbasedpreempting state law claimsexplicitno statementreveals
Instead, defen­thefiling involuntary petition.of anwrongfulthe
303(i) wrongfulin forspecific sectionpoint to the remediesdants

has conferred exclusiveCongressand to the fact thatfilings
to at theon the courts arrivebankruptcy jurisdiction federal

wrongful filings impliedlyconclusion that state law remedies for are
afound where existspreempted. Implied preemption may be there

as toregulation pervasiveof federal so makescheme
no room theCongressreasonable the inference that left for

it,to or an Act ofsupplement CongressStates where
intouches a field which the interest is so dominantfederal

precludethat the federal will be assumed to en-system
subject.of laws onforcement state the same

omitted).(quotations, ellipses,Id. and Where tobrackets the field
States,preempted traditionally occupied bybe includes areas the

however, to must be andCongress’ supersedeintent state law “clear
omitted).Id. (quotationmanifest.” The defendants also thatargue

actual conflict in thisan exists case because State tort remedies
as objectivesstand an obstacle to the of the ofaccomplishment

303(i)enactinginCongress Bankruptcysection of the Code. id.See
recentlyWe examined the issue of state in thepreemptionlaw

Inc.,context.bankruptcy Beverages,In Wenners v. Great State 140
100, (1995), denied, 116, (1996),N.H. 663 A.2d 623 cert. 926S. Ct. we

plaintiff’sheld that the common law cause of action for wrongful
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525(b)termination was not section of thepreempted by Bankruptcy
Code, which dis-prevents employers terminatingfrom orprivate

of a in forcriminating against employmentthe debtor bankruptcy
inspecified reasons to the defendantbankruptcy.related The

plaintiff’sWenners that the law claims beargued common should
preempted plaintiff statutory remedy wrong-had a forbecause the

105(a) Code,ful of Bankruptcytermination under section the which
provides general grant powercourt with a of tobankruptcythe

102-03,Id. atprovisions.effectuate the Code’s 663 A.2d at 625. We
525(b)rejected argument, notingthe defendant’s that section itself

enforcing wrongfuloffers no means for claims for termination and
employment employmentthat and discrimination are fields tradi-

103-04,tionally Id. at atoccupied by the States. 663 A.2d 625-26.
bar, however, 303(i)In at ofthe case section the Bankruptcy Code

forprovides specific remedies the conduct of thecomplained by
aplaintiff. bankruptcy petitionWhen the court dismisses thanother

on parties, rightconsent of the and if the debtor notdoes waive the
to canjudgment, the debtor costs or a attorney’srecover reasonable

or, if petition faith,fee the was filed in bad consequential punitiveor
303(i).damages. § agree11 U.S.C. We with the Ninth Circuit Court

Appeals’of policystatement of concerning sanctions for improper
filings:

ofCongress’ authorization certain sanctions for filingthe of
bankruptcy petitionsfrivolous should read implicitbe as an

rejection of penalties, includingother the kind of substan-
tial thatdamage mightawards be inavailable state court
tort suits. Even mere of inpossibility beingthe sued tort in
state could incourt some instances deter persons from

event,their inexercising rights bankruptcy. anyIn it is for
Congress courts,and courts,the federal not the tostate
decide what penaltiesincentives and appropriateare for
use in connection processwith the bankruptcy and when
those incentives or shallpenalties be utilized.

Parks, 1033, (9th 1987).Gonzales v. F.2d830 1036 Cir. Allowing
toplaintiffs pursue alternative remedies in state courts for wrongful

wouldfilings uniformityfrustrate the of bankruptcy law byintended
Congress by toallowing each State itsestablish own ofdefinition

faith” regard“bad with to filingthe of involuntary petitions. Gene
R. Tractor, (Ct.Smith v.Corp. Terry’s 257 Rptr. 598,Cal. 600 App.
1989). State court remedies for wrongful filings could also create a
material disincentive for entry into the bankruptcy system that

didCongress not Id.intend. “The determination of damages in state
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theintoentryofcostpotentialthenot determinecourts should
Id.system.”bankruptcyfederal

forof state law remediespreemptionthatacknowledgeWe
thewithconflictsinvoluntary petitionanfiling ofwrongfulthe

to theirtort remediesprovideof toauthority Statestraditional
Inc., B.R.Technology, 182Osteoimplantv.citizens. See Koffman

this1995). Nonetheless, that inbelieve(Bankr. we115, D. Md.123
is to attachliability saidcase, for whichunderlying actionwhere the

court,law, in a federala federal“claim for relief underis the bank’s
Gonzales, atF.2d830jurisdiction,”exclusivethat court’sand within

control over the1035, exclusivemaintaininginfederal interestthe
system isbankruptcyinto theentryforpenaltiesincentives and

tortlawStateplaintiff’shold that theparamount. We therefore
involuntaryof anwrongful filingallegedlyonclaims based the

303(i) Bank­of theby sectionpreemptedarepetition impliedly
599-600;Smith, Koffman,atRptr.Cal.R. 257See Generuptcy Code.

(Ill.11,Thermen, Ct.127; App.608 N.E.2d 18v.at Sarno182 B.R.
1992).

v. BankCorporationHotelreliance on Paradiseplaintiff’sThe of
in(3rd 1988), The courtScotia, misplaced.47 isF.2d Cir.Nova 842

to on its tort claimsplaintiff proceedHotel allowed theParadise
bankruptcy7involuntary chapteranwrongful filingthe ofbased on

however,case, towas limitedholdingId. 52. in thatat Thepetition.
to, or independentlyin hasplaintiffsituations which the converted

thatunder, 11. Id. court reasonedchapterfor relief Thepetitioned
303(i)(2) remedy in those situationsas an exclusivetreating section

tostatutory convertexercising righta debtor “for itspenalizewould
166, 186-87Inc., 121Id. But In re Kelton Motors B.R.promptly.” see

(Bankr. 1990) (consent 7involuntary chapterD. Vt. to dismissal of
303(i) claims).may Inqualified bybe reservation of sectionpetition

303(i)bar, pursueat plaintiff’sthe case the failure to section
not of 11chapter proceedings.remedies was tied to his initiation We

thus factual situation inpresentedare not with the confronted
Hotel, and we not would findParadise need decide whether we

inthe that case.persuasive expressedconcerns
law notarguesThe next that his State claims should beplaintiff

petitioners withinpreempted because the defendants are not the
303(i).meaning petitionof in ofsection The was filed the name the

bank, names,in plaintiffnot the and the contends thatdefendants’
againstdamageshe could not have claimed the underdefendants

303(i) even if he had involuntary petitionsection contested the and
onprevailed arguesthe merits. He that therefore there was no

remedy Bankruptcyunder the Code that could be said to preempt
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his againstclaims the reject argumentdefendants. We this for two
reasons.

First, skepticalwe are of plaintiff’sthe claim that section
303(i) applies toonly petitionersnamed and cannot to theapply
principals agents petitioningor of corporation. Oakleya In In re

Homes, Inc., 232, (Bankr. 1994),Custom 168 B.R. 235 D. Colo. the
jurisdictioncourt agent creditor,assumed over the of a petitioning

apparently 303(i).authorityunder the of Insection HSRIn re
(Bankr.Associates, 680, 1994),162 B.R. 683-84 D. N.J. the court

appeared to hold of piercingthe doctrine corporatethe veil
applicable to ofthe aprincipals petitioning corporation, although it
found that facts that particularthe of case were insufficient to

the of byinvoke doctrine. None the cases partiescited the hold that
the ofprincipals agents cannot,and a named petitioner under any
circumstances, 303(i),be reached under section and we doubt
whether the framers of the Bankruptcy Code intended that the
principals agentsand of petitioninga should absolutelycreditor be
immune from liability under the Code.

Second, 303(i)assuming provideseven that section no
against agentsremedy creditor,of a petitioning the absence of a

notremedy necessarilywould preclude preemption of state law. We
are of the opinion that the remedies available to a debtor under

wrongful filingfederal law for the involuntaryof an petition are
tointended be of lawexclusive state remedies in the circumstances

presented by case, Gonzales,this 1036,see 830 F.2d at orwhether
not additional would bedefendants available under state law.

Finally, plaintiffwe note that the has ofbriefed the issue whether
303(i)section an remedy.is exclusive We nosee reason on factsthe

of this case to law,decide whether other provisions of federal in
particular 105(a)Bankruptcy Rule 9011 and section of the Bank-

Code,ruptcy might also provide remedies forto debtors wrongfully
filed involuntary petitions.

Affirmed.

All concurred.


