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rights by puttingto[Authorizing publicthe DOL vindicate
dischargeda in shewrongfully employee positionthe same

lawfullyin acted fur-employerwould have been had the
Act. An islegislative employeethers the of thepurpose

if knows should shelikely reportto violations she thatmore
reinstated,job, be but will alsoonlyher she will notlose

is tolikelyanSimilarly, employerback morepay.receive
Act if it knows that the DOLcomplyto with thepainstake

wrongfully discharged employee.can back to thepayorder

522, 610.Id. at 607 A.2d at

order consti­reasons, we hold that the DOL’sFor similar
275-E:4, TheRSA I.injunctive relief” under“appropriatetutes

for theTandyits not to hire eitherDES to show that decisionfailed
ajustified byManchester waspositionLaconia or the reposted

886;McKennon, Mt.115 atS. Ct.other than retaliation. Seereason
Ed., Thus, thatsayat we canBoard 429 U.S. 285-87.CityHealthy of

Act,Protectionof the Whistleblowers’but for the DES’ breach
position.for a full-time DVOPTandy been hiredwould have
directlyaTandy positionin suchplaceDES toOrdering the

Energy, [Tandy]in “puttingAs BioAppealthis breach.remedies of
employerin had actedhave thepositionin the same would been[he]

BioAppealof the Act.”legislative purposefurthers thelawfully of
522, atA.2d 610.Energy, N.H. at 607135

andconsiderednot in this wereArguments opinionaddressed
322,321, 627 A.2dVogel,v. N.H.Vogel 137deemed meritless. See

(1993).595, 596

Affirmed.

All concurred.
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Howard, (JulieJeffrey attorneyR. general Kielty Connolly,
brief,attorney, Kacavas,on the and John R assistant attorney

general, for theorally), State.

Barth,Joachim defender, Concord,assistant appellate of on the
and forbrief orally, the defendant.

JOHNSON, J.)Superior (Fauver,AJ. Court jury convicted the
defendant, Giles,Joseph aggravatedof felonious sexual assault
against his ten-year-old grandniece. 632-A:2, (1986)See RSA XI
(amended 1992). He appeals, contending that there was insufficient

atevidence trial to asupport finding that the assault occurred
during the time frame inalleged the indictment. We affirm.

The allegedindictment that the defendant assaulted the victim
February 20,between 1 and April As1991. we have frequently

noted, not“[t]ime is an element of aggravated felonious sexual
Williams,assault.” State v. 343, 346,137 N.H. 83,629 A.2d 85

(1993); see Lakin, 639,also v. 640,State 128 N.H. 517 846,A.2d 847
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however,(1986). Williams. that if underin eireum*held certainWe
frame,a time andalleges professesstances State the defendantthe

assault that theduring period,lack of to commit theopportunity
Williams, 137provingof the time frame.State bears the burden

Carter, 114,346, 85; see 140 N.H.N.H. at 629 A.2d at also State v.
(1995).101, a119, defendant here663 A.2d 104 The asserted

applied.concededand the State that Williamstime-based defense
juryinstructed the that the State boreaccordinglyThe trial court

a thatbeyond reasonable doubt the defendantprovingthe burden of
20,1February Aprilandassaulted the victim sometime between

1991.
thisargues appealon that the failed to meetThe Statedefendant

couldno rational trier of fact“must thatburden. He demonstrate
doubt, inviewingbeyond a reasonable the evidenceguilthave found

133 N.H.Simpson,to the State v.lightthe most favorable State.”
(1990).706, 619, the704, evaluating620 In defendant’sA.2d582

is toclaim, jury’sof a functionin mind that essencekeep “[t]hewe
atto be theweight giventhe and credence evidencedetermine

(1987).451,448, 384,129 529 A.2d 386Meaney,trial.” State v. N.H.

witnesses, judges theirjuryIt is which observes thethe
rejectingortestimony, acceptingand theircredibility hears

determining credibility,in In theit in or witnesspart.whole
reject ofaccept parts partssome and otherjury may

one or the of inconsistenttestimony, adoptand other
bystatements witnesses.

(1986)778, 293,773,N.H. 519 A.2d 296Tilney,Morrill 128v.
707,atomitted); 133 N.H.Simpson,and citation see also(quotation

153, 1224,621; LaRose, 146, A.2d127 N.H. 497A.2d at State v.582
(1985). jury’swill defer to determination1230-31 court the“[T]his

conclusioncould have come to the samepersonunless no reasonable
LaCasse, 129v. N.H.conflictingthe evidence.” Stateweighingafter

(1987).653,651, 327,A.2d 329531

thatsupport jury findingto a theampleWe find evidence
20,1 andFebruary Aprilvictim betweendefendant assaulted the

March, andFebruary,1991. victim as follows. DuringThe testified
old,1991, Fridaymostyears spentof when was ten sheApril she

defendant,Saturdays grandmother’sand her house. Thenights at
brother, in the house at the time. Onegrandmother’sher lived

hadSaturday unexpectedlyher toduring period, grandmotherthis
and leftfactory employedwork a shift at the where she was theshoe

with The defendant assaulted the victimvictim home the defendant.
thaton occasion.
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cross-examination, victim about theequivocatedtheUnder
assault, happenedthat it havestating mightofprobable date the

also saidmonth of or The victim sheduring January.the December
was old assaulted her.thought eight yearsshe when the defendant

however, testimonysuchreject implication,We the defendant’s that
earlier,necessarily negated time-specificthe victim’s statements.

victim’s from theAlthough equivocations likelythe detracted
strength of within itstestimony, juryher earlier the was well

tofact-finding testimonydiscretion discount the cross-examination
in favor of her statements direct Simpson,under examination. See

707, 621; Morrill, 778,133 N.H. at 582 A.2d at 128 N.H. at 519 A.2d
at 296.

State,inViewing lightthe evidence the most favorable to the and
discretion,keeping in mind jury’s fact-finding amplethe we find

direct evidence that the assault took place duringsometime the
March, evidence,February,months of Apriland of 1991. Such

however, openleaves the that assaultpossibility the occurred
30,April Aprilbetween 21 and 1February through Apriloutside the

20 time inallegedframe the indictment. noThere was direct
concerning daysevidence those last of April. Consequently, the

State bore the burden of establishing through circumstantial evi-
20,dence that the assault Februaryoccurred between 1 and April

and not 21April through April any30 or other time.
In reviewing the ofsufficiency the circumstantial pre-evidence

to jury,sented the we must decide whether wasthe evidence
to“sufficient allow the tojury exclude all rational conclusions other

McCue,than the guilt.” 94, 104,defendant’s v.State N.H.134 589
580, (1991);A.2d Newcomb,586 see also 72, 80,State v. 140 N.H. 663
613, (1995).A.2d 619 “In determining jurywhether the was so

entitled, we recognize that it may draw all reasonable inferences
evidence,from circumstantial just as it may from direct evidence.”

McCue, 104,134 N.H. at 589 A.2d at 586.

We find that the circumstantial evidence adduced at trial was
sufficient to juryallow the to all rationalexclude conclusions other
than that the defendant assaulted the victim between 1February

20,1991.and April From 1991,January through June the defendant
worked with the grandmothervictim’s at the shoe factory. After
reviewing records,the company’s the former office manager testi­

that,fied during the defendant’s six months employment,of there
onlywas one Saturday when the grandmother worked,victim’s but

the defendant did not. 9,That Saturday 1991,was March a date
within the time frame inalleged the indictment. A March 9 crime
date is consistent with the victim’s assertion that the defendant
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Thegrandmother worked.Saturdayassaulted on a while herher
couldjurythemanager, whichtestimony of the former office

570,Sands, N.H.entirety,in see v. 123its Statereasonably accept
that202, (1983), rational590, any467 A.2d 214 excludes conclusion

January andbetweenon another datethe defendant assaulted her
assaulttestimony placed thethe victim’sJune 1991. Because

1991, heard sufficientjurytheFebruary Apriland ofbetween
the frameoccurred within timethat the assaultevidence to find

in indictment.thealleged
9,1991,assault occurred on Marchthe inference that theTo rebut

the victim’sthat he lived withto the factpointsthe defendant
l990, workingmonths in before he startedfor severalgrandmother

of the formertestimonythat thefactory. arguesat Hethe shoe
assaultedthe that hemanager possibilitydoes notofficer exclude

doesduring argument1990. The defendant’sthe victim sometime
evidence, formdirect in thejurynot heardscrutiny.withstand The

assault between Febru-testimony,of victim’s that the occurredthe
no burden ofAccordingly,and of 1991. the State boreary April

throughthat time frame circumstantialexcluding any dates outside
evidence.

along with thatargues testimony,that hisThe defendant further
friend, 9,1991.an alibi for Marchdaughterof his and a establishes

8,Friday, hefollowing.to the On Marchdefendant testifiedThe
grandson. evening, hedaughterto Alton visit his and Thatdrove to

house, eggssome andgavewhere he the friendwent to their friend’s
a car cushion.the seatgave grandsonanother defendant’sperson

9, and for a carday, daughter grandsonMarch he took hisThe next
ride, the new cushion.using

testimony concerning March 8.gave Friday,similarThe friend
entries, that sawfrom she testified she theReading journal

night.in Alton that stated that theat home Shedefendant her
person gaveand another thebrought eggs,defendant her some

daughtercar seat cushion. Thegrandson a defendant’sdefendant’s
itcushion, that she atrecounting gotalso testified about the the

indayhouse it for the first time the next thefriend’s and used
defendant’s car.

given the threeAlthough testimony bythe defense witnesses
did not antheory,the defendant’s alibi it mandatesupported

witnesses, theiracquittal. jury testimony,“The observes the hears
isjudges byand their it not bound the evidence andcredibility; may

Sands,in inrejector the whole or N.H.accept part.”evidence 123
590,467 jury’sat to onfindings credibilityat A.2d 214. We defer the

transcriptin a trial no indication ofpart providesbecause a
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demeanor,or two tools inwitness’s tone of voice useful the
Little, 657, 661,of v. 645credibility.assessment See State 138 N.H.

665, (1994),A.2d Little v.corpus by667 denial hob. aff’dof
(1st 1995). Here, our ofCunningham, 57 F.3d 1061 reviewCir. even

id.,“the ofpages transcript,” jury’ssterile thesupports[the]
decision rejectto the defendant’s alibi defense.

The defendant testified that activities onhe remembered his
March only learning8 and 9 after with his ofconsulting friend and

journalher entries. It is neither norsurprising especiallytherefore
persuasive his testimony Similarly,that would match hers. the
defendant’s daughter’s testimony bywas weakened the fact that she

ofplaced car cushion inreceipt February,the the new seat sometime
not March.

The defendant nonetheless that hisargues daughter’s testimony
his March 9 his daughtercorroborated alibi defense because

usingremembered the cushion for the first daytime the after she
got it. toAccording journal,their friend’s the received thedaughter
cushion on if jury accepted journalMarch 8. Even the the evidence

however,without it toquestion, was free the defendant’sdisbelieve
and daughter’s Sands,his testimony about the car See 123ride.
N.H, 590,at 467 A.2d at inBearing214. mind the defendant’s
burden on andappeal the we jury’sdeference accord the fact-
finding, viewingand all of the evidence and reasonable inferences
drawn in light State,therefrom the most tofavorable the we find
sufficient inevidence the record that the defendant assaulted the
victim within the time frame inalleged the indictment.

Affirmed.
All concurred.
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