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(RobertStarr, Peters, Chiesa, of ManchesterDunnWadleigk, &
brief, Murphyand Mr.E. and R. on theMurphy, Jr. Peter Chiesa

orally), plaintiff.for the

(Daniel L.Gould, Boston,Bingham, & of MassachusettsDana
brief, Goldbergand Mr.DowneyAlicia on theGoldberg and L.

orally), for the defendant.

ainterlocutorythis isBROCK, appealThe in whetherC.J. issue
statute,savingof limitationsplaintiff may rely the statuteupon

(1983), once, when is renderedjudgmentRSA more than508:10
by priorof is not barred theagainst rightand his actionplaintiffthe

trialmay. Accordingly, we affirm thejudgment. We hold that he
to on ofcourt’s of the motion dismiss statutedenial defendant’s

and remand.grounds,limitations
Roberts, suit in 1988originally filedplaintiff,The Dennis S.

(GM), assertingdefendant, CorporationMotorsagainst Generalthe
toin not award themultiple claims based on GM’s decision 1987

argued thatdealership. The defendant neverplaintiff a Chevrolet
Inlimitations.original complyto with the statute ofthe suit failed

summaryfor1992, granted GM’s motionthe trial courtafter
goodfor of of faithdutyall but claim breach thejudgment on the

thesuggestion judgefollowed of trialdealing,and fair Roberts the
remaining claim while henonsuit on thataccepted voluntaryand a

judgment hadsummaryclaims on whichappealan of thepursued
12,1993, the yearhim. On October within oneagainstbeen entered

a508:10, Roberts executed and served secondpermitted by RSA
However, yearthat writ with the court. Over onewrit. he never filed

later, summarygrant partialthis court affirmed the ofafter
him, Corp.,v. N.H.Roberts General Motors 138judgment against
(1994) (Roberts532, I), filed a motion forplaintiff643 A.2d 956 the

The trial court theentryleave for late of the second writ. denied
motion, accident, mistake, or misfortune to excuse thefinding no
failure to file.

time,for a andRelying broughton RSA second Roberts508:10
24, 1995, alleginga suit on claim forJanuaryfiled third the same

faith and fair Theduty good dealing.breach of the of defendant
dismiss, originalthat both the limitations periodmoved to arguing

saving hadperiod expired;and the allowed under the statutegrace
argued rightthe no invoke theplaintiff savingGM that had to

Rulingstatute that successive invocation ofa second time. RSA
case,particular508:10 on the facts of apermissible, dependingis

J.)Superior (McHugh,the Court denied GM’s motion on all“[b]ased
proceduralof the facts and circumstances which this case presents.”

interlocutorythis appeal.GM then filed See CT. R. 8.SUP.
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as follows:saving providesstatuteThe

inthe plaintiffis againstrenderedjudgmentsuit. IfSecond
therefor, uponorthe limitedbrought within timean action

of is not barredthereon, actionrightand theof errora writ
inbrought thereonmayaction bejudgment, a newby the

judgment.year theone after

diligenta“designed to insurestatute issavingRSA 508:10. The
onjudgmentreachesin he ahearing court untilrightthe to asuitor

621,255, 257, 622590 A.2d134Kelley, N.H.Bergthe merits.” v.
toomitted). “is not(1991) purposeIts broad and liberal(quotation

Id, (quotationnarrow construction.”by anyfrittered awaybe
toomitted). are compelledwho“The benefits suitorsstatute
ofaction, own or acttheir act thebywhetherpresentabandon their

action, yeta ofcourt, with causewhen would leave themthe either
omitted).(quotationId.undetermined.”

in Berg:was articulated recentlytest wellThe

to bean actionEssentially, permit508:10 serves toRSA
(RSA 508:4),has rungeneralthe limitationbrought after

action, brought, be dis-priora shouldseasonablywhere
right of action orbarringmissed for not thereasons

of RSA 508:10 isit its merits. The testdetermining upon
is, not, firstbyof action or is barred therightwhether the

judgment.

omitted). isand This the sole test. Barton(quotationsId. brackets
(1984).434, 199,Barton, 433,125 200v. N.H. 480 A.2d

prior judgmentnot the ofplainlyThe test is whether
by the or hisany plaintiffdismissal was based on committedmistake

judgment“A the technicalparty protected althoughcounsel: is
him his oragainst be due to own carelessness fault.”may Milford

(1916)Railroad, 176, 178, 982,97 A.Quarry &c. Co. v. 78 N.H. 988
omitted). claim,in Quarry rejectedThis court a(quotation Milford

here, “inplaintiff’s gettingas the defendant makes that the fault
into a situation it athoughtwhere or wise to takeobliged[he was]

nonsuit, from action.” Id. Involuntary Bradydebars the new[him]
Duran, 467, (1979),119 403v. N.H. A.2d 416 we thepermitted

pursue statute,toplaintiff saving thougha new writ under the even
had trialpreviouslywe the denial of aupheld court’s motion for late

entry which, case,of a writ tosimilar instant was theuponthe based
Duran,“inexcusable ofneglect” plaintiff’s attorney.the v.Brady

275, 277, 283, (1977);117 N.H. 372 A.2d see285 also Carveth v.
Latham, 232, 234, (1970) (dismissal110 1,N.H. 265 A.2d 2-3 for
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ofpurposeson merits foradjudicationis not thefailure to prosecute
508:10).RSA

toseekssavingthe statuteThus, suitor” whom“diligentthe
622,257, plaintiff590 A.2d at is theN.H. atsee 134protect, Berg,

not in therequire diligencehis it doesrights;not onsleptwho has
—— mistakeseven “inexcusable”making mistakessense of never

itselfIndeed, of the statute of limitationsin thelawyering. purpose
timely againstofreceive notice actions“is to insure that defendants

629, 325Inc., 625, A.2d114 N.H.Properties,v.Dupuisthem.” Smith
added). Here,(1974) Dupuis,as in defendant781, 783 the(emphasis

suitday originalit from the thecharges againston ofwas notice the
its and marshalpreserveit to evidencewas GM knew neededfiled.

to wasplaintiffit have believe theits Nor did ever reasonwitnesses.
toaction, prosecute.occur in cases ofmightas failuredropping the

(even is234, actionCarveth, at 265 A.2d at 2-3 where110 N.H.Cf.
savingthe statuteplaintiff’s prosecute,for failure todismissed

lawsuit). This actionto a secondan fileopportunitygives plaintiff
on active docket.virtually alwayswas the

byis what RSA 508:10 meansThe in this casequestionultimate
itGM us to hold thattherefor.” asksphrasethe “the time limited

filinginoriginally set the statute cOmitations-formeans the time
address thisdirectlybrief does notplaintiff’sthe writ. Thefirst

merely untimely,writ notthat it means the wasquestion impliesbut
with theprovisions. agreeall Wetaking applicable legalinto account

isolation,in but in thestatutes notinterpretation. We examinelatter
the Justicesscheme.statutory Opinioncontext of the overall of

(1992).545,(Solid 543, 870,N.H. A.2d 872135 608Disposal),Waste
insubject-matter are to be considereduponstatutes the same“[A]ll

Epsom,of v. Town 136interpreting one them.” Barksdaleany of
omitted).(1992) Thus,511, 814, 817515-16, (quotationA.2dN.H. 618

508:10, anyforin we determine “the time limited”construing RSA
and Inconsidering applicableaction all statutes rules. addi­after

tion, statute,meaningthe of a “where weconstruing possible,when
toplain ordinary meanings Appealthe and words used.”ascribe of

(1994)300, 249,298, 639 A.2d 250Astro 138 N.H.Spectacular,
omitted).(quotation

cojitain-anv_drcumscrib­face,On its RSA 508:10 does not
court toing might require interpret “thelanguage that a time

referring timeUnessumder-only^-one-statute,limited therefor” as to
saving-statuteof if thecontrary,-,the statute limitations. On the

that,writ, writproperly has_been timelysaved a second then —
“within theinitiated; hasthe action broughtsecond been time

it, meaningfor under ofplain the,statutorylimited” the words.
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the timeMoreover, brought withinspeaks of “an actionthe statute
modifiesthus“time limited therefor”phraseThelimited therefor.”

lawsuit, legalor aof actionAn is a not a cause“an action.” action
636,11, 6388, A.2dMBC, 119 N.H. 397Engel,Inc. v.claim. See

action, brought(1979). which wasHere, initiated anthe second writ
ease, gave508:10law: in this RSÁbyfor itpermittedwithin the time

histo initiate second action.from the nonsuityear prioroneRoberts
onlyto onelimit 508:10had to RSAlegislatureIf intendedthe

hasasclearly,an intentionit could suchapplication, have stated
(Supp.§Ann. 28-1-105in Tenn. Stat.done other States. Seebeen

1995).

beinglead to actionsthis willargues interpretationGM that
statute, anddismissed, oversavingunder theand savedbrought,

a similarover, reject rejectedas weargument,infinitum. thisad We
Dis­in v. SchoolDesaulnier Manchesterslippery slope argument

(1995).339-40, 1880, trialtrict, 336, A.2d 1382 The140 N.H. 667
do notto that such abusesauthority guaranteecourt has ample

motion forcan, for aexample, deny plaintiff’soccur. The court
has discretion tovoluntary prejudice;nonsuit without the court

“manifestlyifgrant only prejudice,a nonsuit with it would be
Service,unjust” request.to to Totalgrant plaintiff’sthe defendant

Printers, 266, 268, 273,Inc., 129 525 A.2dInc. v. Promotional N.H.
(1987) omitted). ifmight275 The court so decide the(quotation

his or has suit orplaintiff, by agreement, pursuedact the committed
would,to such an that a nonsuit be unfair to thehimself extent

275-76;defendant, 268-69, WIEBUSCH,see id. at 525 A.2d at 5 R.
PRACTICE, ANDNEW HAMPSHIRE CIVIL PRACTICE PROCEDURE
(1984).1069,1071,§§ to1075 The court also has the dismisspower

prejudice plaintiffan action with the has not withcompliedwhere
WIEBUSCH, 1994);§supra (Supp.court rules. 5 1416 Foster v.

Bedell, 728, 730, 936, 938, denied, 114136 N.H. 621 A.2d cert. S. Ct.
(1993).133 The trial court’s in dismissingdiscretion cases with or

prejudice,without or in a motion fordenying plaintiff’s voluntary
nonsuit, is to an ofpreventsufficient infinitude successive actions
being filed.

Here, the successive suits were not forbrought purposes of
hindrance or ordelay, gainotherwise to a strategic advantage for

plaintiff.the Nor was GM prejudiced by lapsethe of time or
otherwise. Roberts’ initial action was timely in the first instance and
has been under litigation ever since. GM has been on notice of the

it,allegations against and of its need to preservesecure and
evidence to itsprepare defense. The total amount of time that has
transpired between initial writ and potentialthe retrial is eompa-
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in Robertsin lawsuits: if had reversedmanyrabie to that other we
1994,I, would some time after Juneplacethe retrial have taken

is nowwrit which GMonlywhich was seven months before the
Indeed,to stale. it was our affirmanceasking us order dismissed as

plain-in I wheretriggered schedulingRoberts that the conference
Thus, oftiff’s to writ. the bulkcounsel realized he had failed file the

fromin toalleged appearsthe staleness this case have resulted
sum-and cross-motions forordinary pretrial (discoveryactivities

not from Roberts’mary judgment) appeal process,and the initial
savingto use the statute twice for two different reasons.attempt

savingpolicyEven the defendant concedes that the of the
a after each of the dismissalsstatute would allow new writ

savingthat two of theseparately. simply argues applicationsGM the
Ifjoined together. disagree. applicationstatute not be We eachmay

reasonable,fair, andsaving appropriateof the was thusstatute
statute,of no to intoplain meaningunder the the we see reason read

a limitation that has not enacted.legislaturethe statute one-use the
that, reject argument plaintiffif its that aarguesGM even we

time,never to use 508:10 a second we shouldshould be able RSA
is atmay applieda standard for when RSA 508:10 be thatadopt

a forexacting granting filingleast as as the standard for motion late
“accident,writ, i.e., mistake, Ifdisagree.of the or misfortune.” We

point,GM were correct on this then there would be no need for the
“accident, mistake,saving at all: if trial court had foundstatute the

misfortune,”or it would have the motion forpresumably granted
276,of writ. 117 N.H. at A.2d atfiling Brady,late the 372 285.Cf.

would into court hadsaving playThe statute never come unless the
found no for late and action.previously ground filing dismissed the

GM has cited a number of cases in other torefusingStates
allow a second ofapplication savingthe statute. But see Trull v.

(N.C. 1909)Ry., (permittingSeaboard Air Line 66 S.E. 586 multiple
statute).applications of As at oralsaving bythe noted Roberts

however,argument, legisla­our statute does not indicate aclearly
statute,to ofpermit only application savingtive intent one the the

See,way §some other statutes do. Ann.e.g.,state Ga. Code 9-2-6
1995) (“[I]f(Supp. dismissal or occursthe discontinuance after the

limitation,expiration applicable periodof the of this ofprivilege
once.”);only §renewal shall be exercised Tenn. Ann.Code 28-1-105

(instead therefor,”of the Hampshire language,New “time limited
savingthe Tennessee statute an actionsaves “commenced within the

limitations”).time limited rule or ofby statute
however, ourimportantly,More State has a legaldifferent

States,tradition than other even those States whose saving statutes
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of Justicedaysthe Chiefthan our own. Sincedifferentveryare not
hasHampshire procedurecentury, Newin nineteenthDoe the late

inprecisionon “strictnotjustice require[s],”on “whatfocused
512,Procedure, N.H.139Rules CivilProposedform.” In re of

(1995). everymake effort420, why422 That is we515-16, A.2d659
justicemerits, the ends ofto achieveon thejudgmentto reach a

516, at659 A.2dId. atbarriers of form.by imaginaryunobstructed
(1885).321,422; Walker, 63 N.H. 328Walker v.

justice“whatcase, to focus onIn instant we will continuethe
“tosavingwill our statuteapplyand not mere “form.” Werequires”

in until hehearingto a courtrighta suitor thediligentinsure
257,merits,” at 590 A.2don 134 N.H.judgment Berg,reaches a the

omitted), of622 formal errordespite plaintiff’sat the(quotation
counsel.

and remanded.Affirmed

BRODERICK, JJ., sit; HORTON, J.,JOHNSON and did not con-
curred; THAYER, J., dissented.

THAYER, J., dissenting: respectfully majorityI dissent from the
opinion. I would hold that the defendant’s third action was time
barred and would reverse the trial court’s denial of the defendant’s
motion to dismiss.

This a ofpresentscase firstquestion impression concerning the
ofapplication Hampshire’s savingNew statute. RSASee 508:10

(1983). The simplystatute states:

judgmentSecond Suit. If is inagainst plaintiffrendered the
therefor,an action withinbrought uponthe time limited or

thereon,a writ of error and ofrightthe action is not barred
by judgment,the may broughta new action be inthereon

yearone after the judgment.

Id.
cases,In prior plaintiffs have invoked RSA in an508:10 effort to

save second suits that withinbroughtwere one of ayear judgment
See,in original Barton,the actions. e.g., Barton v. 433,125 N.H.

433-34, 199, (1984).A.2d480 200 This is In case,case different. this
plaintiffthe is trying bringto a third lawsuit more than two years

acceptedafter he a voluntary nonsuit of his original action. The
majority ignores this two-year delay. It holds that because the
plaintiff filed a second action within one year of the voluntary
nonsuit, and a third action within yearone of the dismissal of his

action,second he satisfied the terms of the saving statute. In the
view,majority’s plaintiffs can invoke RSA 508:10 more than toonce
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to newin which fileone-year grace periodsadditionalacquire
actions.

willmajority’s opinion. “Weof theportionI with thatdisagree
itsstatute, in a manner consistent withpossible,a wheninterpret

“to the overallaccount its relationtaking intomeaning,”plain
(Solid Disposal),Wastethe JusticesOpinionscheme.”statutory of

(1992).870, language,its543, 545, By plainA.2d 872608135 N.H.
year”“within onebringto a new actionallows plaintiffs508:10RSA

Intherefor.”within the “time limitedin an action filedjudgmentof a
limitsto the timelimited therefor” refersview, “timemy phrasethe

Indeed, of RSAthe titleof limitations.the statutesimposed by
ofa seriesof Actions” and it contains“Limitationchapter 508 is
toactionsSee, (limiting508:2 reale.g., RSAprovisions.limitation

years).(limiting actions to threepersonal508:4years); RSAtwenty
bringto a newTherefore, yearonegives plaintiffsstatutesavingthe

applicablein an action filed within thejudgmentafollowingaction
to actions filedlinking grace periodtheByof limitations.statute

onlysaving gives plaintiffsstatutetheperiod,within the limitations
action.to refile anone-year perioda single

ruling,its identifiesmajority, by contrarytheTo the extent that
statute, history of RSAof the thelanguagein theambiguityan

aonly singleit intended to providethat was508:10 confirms
Bank,Savings 134 N.H.Snyder v. N.H.grace period.one-year Cf.

(when(1991)506, language is32, 35, statutory508 “the592 A.2d
interpre-forlegislative historyturn to statute’swe theambiguous,

oforiginalthe version thelegislature passedTheguidance”).tive
Railroad,Quarry &c. Co. v. 78in 1791. Seesaving statute Milford

(1916).982, Then, 1842,in176, 177, the statute was97 A. 983N.H.
wassaving placedits current form. The clauserevised to resemble

limitations, generallyof statutes of see RSat end of a listthe
(1842), provided:and181:1-:10

inagainst plaintiff, anyrendered thejudgmentIf shall be
limited, uponwithin times oraction commenced the before

thereon, abrought maywrit of he commence newany error
thereafter, in his rightwithin one caseyearaction thereon

by judgment.of action is not barred such

RS 181:10.
saving importantclause is because itplacementThe of the reveals

phrasemeant the “times before Inlegislature bywhat the limited.”
view, referring tomy legislaturethe was the statutes of limitations

Therefore,preceding chapterin the sections of RS inlisted 181.
statute, toenacting saving legislature givethe the intended plain-

injudgmentstiffs who suffered adverse actions within thefiled
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suit,bring a newin which toyearoneperiodstatute limitationsof
theanchoringByit.preventdid notjudgmentthat theprovided

ofstatutethe applicablefiled withinto actionsgrace period
one-yearsinglealimitations, toplaintiffslimitedlegislaturethe

action.to refile anin whichperiod
saving persuadesof statutethesubsequent historyin theNothing

1867,Inmeaning.to itschangeintendedlegislaturethat the everme
statute,savingofversion theadopted the currentlegislaturethe
phrasefor the“the time limited therefor”substituting phrasethe

(1867). “verbal,changeThe wasGS 202:9“times before limited.”
ofof the reviserssatisfy literaryto the tasteapparently made

177, theImportantly,97 atQuarry, 78 N.H. at A. 983.1867.” Milford
— thechangedid not it remained atsavingof the statuteplacement

202:1-:10generallyof of of limitations. See GSend a list statutes
(1867). result, limitsAs a also referred to the timelanguagethe new

thechapter. Accordingly, legislaturein sections of theprecedingthe
actions“saving” only broughtto view the statute as thosecontinued

a in withinjudgment applicablewithin of a lawsuit filed theyearone
statute of limitations.

case, satisfy require-In third did notplaintiff’sthis the writ the
ofplaintiff yearments of RSA 508:10. The filed the writ within one
—of brought savingthe dismissal an action to the statutepursuant

period ofbynot an action filed within the established the statute
above,In of Ilight legislative historylimitations. the outlined would

hold that third action wasthe time barred.
additional toThere are reasons believe that RSA 508:10 creates

First,a ofonly single one-year grace period. exceptionwith the
Carolina,North every other court that has considered the issue

before us has concluded that statutes do notsaving give plaintiffs
ingrace periodssuccessive which to file new actions. See Estate of

Valkanos, (Conn.1050, 1990);Pintavalle v. 581 A.2d 1051-52 Smith
(Ill.62,v. Chicago Authority, 1978);Transit 385 N.E.2d 63 App. Ct.

Atchison, (Kan.City 764, 1907);Denton v. 90 E 765 v.Cadyof
Harlan, (Mo.517, 1969);442 Rich,S.W.2d 519 903,Hull v. 854 P.2d

(Okla. 1993);904 Turner v. Railway, 122,N.C. & St. L. 285 S.W.2d
(Tenn. 1955).123-24 majorityThe dismisses these cases by suggest­

ing that they involve statutes with more explicit language than RSA
fact, however,In508:10. States with saving statutes similar to our

own also limit plaintiffs to a single one-year grace See,period. e.g.,
(Okla.Hull, 854 P.2d at 904 12, (1991)§Stat. tit. 100 provides that

any action is time,”“[i]f commenced within due only to be dismissed
for a reason other than merits,the the plaintiff may commence a

actionnew within year).one The majority nomakes effort to
distinguish these cases.
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Second, to create endlessmajority’s approachthe threatens
upon acquireIf can RSA 508:10 to succes-litigation. plaintiffs rely

litigationcan continueone-year grace periods, theysive then
suit, nonsuit,voluntary andby obtaining a thenindefinitely filing a

potentiala This for endlessyearwithin of the nonsuit.refiling
— statutes ofpreserved throughour traditionlitigation undermines

— of actionnotice of when a causegivinglimitations of defendants
ought tothe bewill comes a time when defendantexpire. “There

wipedbeenexpectationin his that the slate hassecure reasonable
Co.,Raymond 117 N.H.Lillyv. Eli &obligations.”clean of ancient

(1977) (brackets170,164, 169, quotations173-74 and371 A.2d
omitted). view, has decided that defendantsmy legislatureIn the

duringagainst onlycan be them theshould know that a lawsuit filed
and, yearto oneappropriate, upwhenperiodstatute of limitations

that, no actionsso has been dismissed. After newafter a case filed
brought.may be

litiga-trial will preventthat courts endlessmajority arguesThe
it unfairprejudicewith when would be toby dismissingtion cases

to under RSA 508:10. At the a trial courtplaintiffallow a refile time
case, however, itupon mightis called to a not even havedismiss

addition,Init the issue the court does not knowprejudice.before of
and, is,ifbroughta new be under RSA itwhether action will 508:10

Subsequentit would to the defendant. circum-whether be unfair
not athardshipstances could create real that was considered the

I legislatureof the believe the recognizedtime dismissal. these
single periodand limit new to aproblems one-yearchose to actions

originalthe dismissal of an action.following
justify holding, majority Hampshire’sTo its the invokes New

of byof ahistory reaching imaginarythe merits case “unobstructed
Procedure,form.” re RulesProposedbarriers of In Civil 139of

(1995) omitted).512, 516, 420, 422 (quotationN.H. 659 A.2d It
—that its ofsuggests interpretationbroad RSA permitting508:10

—potentially litigationendless until a case is decided on the merits
necessary preserveis to this tradition.

majorityThe cites Chief Justice Doe as ofthe source New
aversion to “barriers of form.” But ofHampshire’s a review Chief
teachingsJustice Doe’s indicates that his inprincipal concern this
the complex pleadinginvolved common law forms whicharea existed

in See, REID,inHampshire early e.g.,New the 1800s. J. CHIEF
(1967).THEJUSTICE: WORLD 95-96JUDICIAL OF CHARLES DOE It

formswas those that he viewed as intolerable “barriers” because
justice.confused and withthey litigants interfered Id. at 96.

to theContrary majority’s suggestion, there is no evidence that
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of thereadingto a limitedobjectedwould haveChief DoeJustice
one-yearto singlestatute asavingthesaving Limitingstatute.

underlying the State’sgoalspreserves importantgrace period
— settingto andlitigationan endpromotingof limitationsstatutes

Co., 117LillyEli &existingof claims.a time for the initiation Cf.
theto do with169-70, nothingat 173-74. It hasN.H. at 371 A.2d

forms.pleadingancientinjustice Hampshire’sof New
above, respectfullyI dissent.For reasons discussedthe

Appealsof for the First CircuitU.S. Court
No. 95-399

City of Portsmouth

v.

SchlesingerRichard & a.

12, 1996March

Devine, Branch, (StevenP.A.,Millimet & of E.Manchester Grill
Walker, brief,and Alexander J. Jr. on and Mr. orally),the Grill for

plaintiff.the

Sheehan, Green, P.A., (Christo-Phinney, Bass + of Portsmouth
pher orally),Cole on the brief and for the defendants.

PER CURIAM. The United States Court of Appeals for the First
J.){Young,Circuit has law,certified to us the offollowing question
34,see R. concerningSUP. CT. a promissory bynote executed the

defendants, (theRichard Schlesinger and William Weinstein devel-
(thein favor of theopers), plaintiff, Citythe of Portsmouth city):


