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reasonableany... orin factsbasis the“any reasonablewithout
law.”in Id.claim the

standard, look forweabuse of discretiontheapplying“In
decision,” Daigle v.court’strialin for thethe recordsupportsome

(1993)776,574, 777572, 630 A.2dPortsmouth, 137 N.H.City of
omitted), in mind the tremendous“keepandand brackets(quotation

fees.”attorney’soncourt’s decisionlowerto agivendeference
the defendant’s487. While16, 599 A.2d atAdams, at135 N.H.

in the trialfindcannot errorwecertainly egregious,actions were
tofor the defendantnotit was unreasonablefinding thatcourt’s

was applicable.310-Achapterof whether RSAadjudicationseek
and itcivilimpose penalties,court tohad thepetitionedtownThe

imposingthe basis forchallengedefendant towas for thereasonable
still have beenwouldthem, penaltiesthose civilespecially since

date heto theof and desist orderfrom date the ceaseapplicable the
theTherefore, find thatwe cannotbecauseplans.obtained the

conduct,bywas the defendant’sunreasonably prolongedlitigation
of fees todenying awardof the lower court therulingaffirm thewe

town.the

part.inpart;in reversedAffirmed

All concurred.
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(J.McKittrick Law ofOffices, North Hampton Joseph McKittrick
on the brief and orally), for plaintiff.the

(RobertRyan,Casassa & Hamptonof A. Casassa on the brief and
orally), for defendant Cushman C.EA.,S. Colby, EA.

Hall, Hess, Kenison, Stewart, ofMurphy & Keefe, Manchester
(Kathryn B. brief,Johnston on the and Frank E. orally)Kenison for

Plans,defendants United Inc. and Durham Life Insurance Com-
pany.

JOHNSON, J. plaintiff,The Marie Higgins, appeals the oforder
J.)the Superior (Mohl,Court dismissing her State contract and tort

claims theybecause are preempted by the Employee Retirement
(ERISA).Income Security Act of 1974 See 29 §§U.S.C. 1001 et seq.

(1994). We affirm.
plaintiffThe was employed by defendant Cushman S. Colby, EA.

(Colby), an accounting firm in Hampton. In 1988,January the
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byplan offeredinsurancegroupin a healthwas enrolledplaintiff
of plan’s100% theColby paid(Colby plan).Colby employeesto its

administratorPlans, planwas theInc.Defendant Unitedpremiums.
(UnitedCompanycarrier, InsuranceDurham Lifefor the insurance

1988, rescindedPlans/Durham). In April United Plans/Durham
1988, it1,to becauseJanuaryof the retroactivecoverage plaintiff

herfrommaterial informationshe had omittedthatdetermined
premi-therefundedUnitedapplication.insurance Plans/Durham

however, thePlans/Durham, reinstatedby Colby.ums Unitedpaid
1988,1, allJanuary paidandtoAugustin 1988 retroactivepolicy

nowasthougheven sheplaintiff,thebymedical costs incurred
employed by Colby.longer

claiming of1988, breachColby,suedplaintiffIn November the
for negligenceandfailingfor to health insuranceprovidecontract

Colbycoverage.to rescindallowingfor United Plans/Durham
defendants, andpartyas thirdto addmoved United Plans/Durham

J.) motion.(Gray, granted the UnitedSuperiorthe Court Plans/
lawdismiss, that the Statearguing plaintiff’sDurham tomoved

1144(a).§ The29ERISA. See U.S.C.preempted bywereclaims
J.) sponteand sua(Mohl, granted the motionSuperior Court

forplaintiff’sThe motionagainst Colby.claimsdismissed the
This followed.appealwas denied.reconsideration

dismiss,motion we mustgrantingan a toreviewingWhen order
sus-“allegations reasonablyareplaintiff’swhether thedetermine

recovery.”would permitof a construction thatceptible
318,Collectramatic, 127Corp.,Inc. v. Fried Chicken N.H.Kentucky

omitted).(1985)320, 999, the(quotation499 A.2d 1000 We assume
allallegedof the facts in the and construeplaintiff’s pleadingstruth

in a most tolightreasonable inferences drawn therefrom favorable
Anplaintiff. Id. order a motion to dismiss will begrantingthe

if pledfacts as cannot a for relief.upheld legalthe constitute basis
Id.

The found asuperior court that the failed to stateplaintiff
of uponcause action which relief could be hergranted because

claims were preempted by ERISA. We note that while ERISA
common law tortpreempts state and contract claims tothat relate

plan,a benefit the jurisdictioncourt has tosuperior a civilhear
abrought by beneficiary ERISA,action to rightsenforce under as

providesthe statute for jurisdictionconcurrent bothof the federal
1132(e)(1).and §district state See 29courts. U.S.C.

is aERISA comprehensive federal governingstatute the
andcreation administration of employee plans. “Subjectbenefit to

exemptions, appliescertain ERISA to allgenerally employee benefit
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plans orsponsored by employer organization.”an Districtemployee
125, 127 (1992);Trade,Columbia v. Gr. Wash. Bd. 506 U.S. seeof of

1003(a).§29 U.S.C. The is an benefitColby plan “employee welfare
ERISA, 1002(1),plan” §see 29 as is . .under U.S.C. it a .“plan

established or . ofby employer purposemaintained an . . for the
medical,providing its . orparticipants surgical, hospitalfor . . care

or benefits . . . .” Id.

aimposes respectERISA number of with torequirements
1021-1030,§§reporting,disclosure and see participation,id. see id.

§§ 1051-1060, §§and funding, see id. 1081-1085b. statuteWhile the
governsalso of seethe administration id.employee plans,benefit

1131-1169,§§ and fiduciary responsibilities planthe of administra­
tors, 1101-1114,§§see regulateid. it does not the substantive
content of those Seeplans. Metropolitan Ins. v. Massachu­Co.Life
setts, (1985).724,471 U.S. 732

(theERISA sweeping provisioncontains a preemption
clause)preemption mandating that the statute “shall supersede any

and all laws as ormayState insofar now tothey anyhereafter relate
1144(a) added).employee plan §benefit . . . .” (emphasis29 U.S.C.

“expressThe pre-emption provisions of deliberatelyERISA are
expansive, and todesigned establish pension plan regulation as
exclusively Dedeaux,a federal Pilotconcern.” Ins. Co. v. 481Life

41, (1987) omitted).U.S. 45-46 (quotation “Congress equallyused
broad inlanguage defining law’the ‘State that would be pre­
empted,” Ingersoll-Rand McClendon, 133,Co. v. 498 U.S. 138-39
(1990); 1144(c)(1),§see 29 U.S.C. and this haslanguage been
interpreted to common tortinclude state law and contract claims.

47-48;Pilot Life, Co.,See 481 at JoyU.S. v. Mfg.Desmarais 130
299, 305, 1218, (1988).N.H. 538 A.2d 1222 In ofinterpretationthe

clause,preemptionthe key ... is found in“[t]he the words ‘relate
to.’” Ingersoll-Rand, 498 U.S. at 138.

A law “relates to” an employee inplan,benefit the normal
sense of the ifphrase, it ahas connection with or reference

suchto a plan. Under this “broad common meaning,”sense
maya state law “relate to” a plan,benefit therebyand be

pre-empted, even if the law is not specifically designed to
affect planssuch or the effect is only indirect.

Id. at 139 (quotation omitted).and citation
“onlyBecause state laws that relate to plansbenefit are pre-

empted,” (emphasisid. in original), plaintiff arguesthe that a
necessary prerequisite for ERISA preemption to prevail is that a
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rescindedexist,must and because United Plans/Durhamplan
Colby.andplaintifftheno as betweenplanthere wascoverage,

Theis without merit.that no plan existedplaintiff’s argumentThe
1988,1,Januaryin the effectiveColby planwas enrolledplaintiff

premiums.her Whilepaidthat Colbyrevealbilling statementsand
time, it reinstateda of wasperiodforwas rescindedplanthe

her1988, to1, paidhave beenand benefitsJanuarytoretroactive
plaintiff’sThepolicy.health insurancegroupto Colby’spursuant

wasof her the Plaintiffemployment“asalleges partwrit that
Therefore, even. . . .”and certain benefitsprovidedpromised

plaintiff,in a most favorable to thelightwe view pleadingswhen the
to the Givenby Colby plaintiff.action a offeredplanthis involves

hisaif an “thenemployer provides plan,thatthat she concedes
ofby requirements”that theplan’s governedactions and of the are

ERISA, preempted.that her claims arewe conclude
andplaintiffif no as between theplanEven we found that existed

however, claim, instance, Inpreempted.in this wouldColby, beher
135-36, employerat hisplaintiffU.S. the suedIngersoll-Rand, 498

shortlyclaiming was terminatedwrongful discharge, that hefor
his wanted toemployerhis benefits vested becausepensionbefore

Themaking pensioninto fund.payments employee’savoid the
commonplaintiff’sStates Court held that the stateSupremeUnited

ispreempted pension planlaw claim was because “the existence of a
establishing wrongfula critical factor in under theliability State’s
result,law. this todischarge merelyAs a cause of action notrelates

benefits, to Id.pension pensionbut the essence of the itself.”plan
at in(emphasis original).139-40

Here, the of the Colby planexistence was central to both the
and by plaintiff.contract tort claims advanced Ithe Count of her

states that partwrit “as of her employment the Plaintiff was
providedandpromised certain benefits” and “that the Defendant

had a contractual and statutory to toobligation providecontinue
insurance.” II incorporateshealth Count ICount and that thestates

“Defendant itsallowed health toinsurance carrier coveragerefuse
Plaintiff.”to the As in Ingersoll-Rand, plaintiff’sthe claims “make[]

to,specific on,andreference indeed premised the existence of[are]
140,id.plan,”a . . . at even if plaintiffthe temporarily was denied

participation. Consequently, See,her claim is preempted. e.g., Smith
Dunham-Bush, Inc., 6, 10 (2d 1992)v. 959 F.2d Cir. (plaintiff’s state

andcontract negligent misrepresentation claims preempted because
ofthe existence employer’s planthe would be a factor incritical

establishing the ofextent liability law);under state common Sanson
(11th618,v. General Motors 966Corp., 1992) (fraud-F.2d 621 Cir.
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misrepresentationulent claim preempted by ERISA stat-because
applyute would not without of company plan).existence the

alternative,In the the thatplaintiff argues her state law claims
should survive because the remedies available under ERISA are

to fully compensateinsufficient her for her economic painlosses and
and suffering by temporarycaused the rescission of her health
benefits. we are not of“[W]hile unmindful the fact that our
interpretation of preemption gapthe clause leaves a in remedies
within a statute intended to inprotect participants employee benefit
plans, remedythe lack of an preemptionERISA does not affect a

(5thanalysis.” Healthcare, 1321,Corcoran v. United 965 F.2d 1333
Cir.), denied, (1992); see,cert. 506 e.g.,U.S. 1033 First Nat’l Life

Stores, (11thIns. v. 1546,Sunshine-Jr. Food 960 F.2d 1550 Cir.
1992); Co., 1464, 1470 (11thv.Phillips 1986);Amoco Oil 799 F.2d Cir.

Healthcare, (E.D.Kearney Inc., 182,v. U.S. F. Supp.859 184 Pa.
1994).

Finally, reviewing plaintiff’safter the con-remaining argument
the court’scerning spontesua dismissal of action against Colby,the

we that it is without merit and warrants noconclude further
See, e.g., Vogel 321, 322,discussion. v. Vogel, 595,137 N.H. 627 A.2d

(1993).596

Affirmed.
All concurred.
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