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misrepresentationulent claim preempted by ERISA stat-because
applyute would not without of company plan).existence the

alternative,In the the thatplaintiff argues her state law claims
should survive because the remedies available under ERISA are

to fully compensateinsufficient her for her economic painlosses and
and suffering by temporarycaused the rescission of her health
benefits. we are not of“[W]hile unmindful the fact that our
interpretation of preemption gapthe clause leaves a in remedies
within a statute intended to inprotect participants employee benefit
plans, remedythe lack of an preemptionERISA does not affect a

(5thanalysis.” Healthcare, 1321,Corcoran v. United 965 F.2d 1333
Cir.), denied, (1992); see,cert. 506 e.g.,U.S. 1033 First Nat’l Life

Stores, (11thIns. v. 1546,Sunshine-Jr. Food 960 F.2d 1550 Cir.
1992); Co., 1464, 1470 (11thv.Phillips 1986);Amoco Oil 799 F.2d Cir.

Healthcare, (E.D.Kearney Inc., 182,v. U.S. F. Supp.859 184 Pa.
1994).

Finally, reviewing plaintiff’safter the con-remaining argument
the court’scerning spontesua dismissal of action against Colby,the

we that it is without merit and warrants noconclude further
See, e.g., Vogel 321, 322,discussion. v. Vogel, 595,137 N.H. 627 A.2d

(1993).596

Affirmed.
All concurred.
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plaintiff.
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Society,the New Medical as amicus curiae.Hampshire

BROCK, M.D.,Paulplaintiff, Harper,The J. sued theC.J.
defendant, (Healthsource), afterHampshire,New Inc.Healthsource

contractual relationship. Harperterminated theirHealthsource
J.)(Smukler, decisionappeals Superior grantingfrom the Court

motion to each of claims. affirmHarper’sHealthsource’s dismiss We
in inpart, part, and remand.reverse

our on toreviewing rulingsPursuant to standard for motions
dismiss, following allegedthe facts to trueby Harperwe assume be

Reed,for this Claire Inc.purposes appeal. Murray,of See v. 139
(1995).437, 438, 822,656N.H. A.2d is aHarper823 board-certified

surgeon to in 1978.practice Hampshirelicensed medicine New since
is a Hampshire organizationHealthsource New health maintenance

governed regulationsthe inby chaptercontained RSA 420-B.
Harper Healthsource,has a participating physicianbeen with as a
surgeon a primary provider, shortlyand as care since after wasit

inorganized ten-year1985. Over the course of their relationship,
3,000Harper’s patient 4,000base of peoplebetween and has evolved

so approximately thirty forty percent patientsthat histo of are now
Healthsource-related, subscribers,regularaseither workers’ com-
pensation orpatients, State employees, patients bywelfare covered

medicaid payments.Healthsource
1989,In Healthsource re-enrolled as aHarper primary care

physician but not as Harperdid re-enroll him a insurgeon. states
1994,his writ inthat June he “realized that was . . .[Healthsource]

manipulating skewingand the records of he providedtreatment had
to several of his thatpatients and such adverselyinaccuracies
affected subsequent reports.” Harperother After notified

hisHealthsource of about ofaccuracyconcerns the his patients’
records, Healthsource him thatinformed its credentialing commit-

had histee reviewed record and found no of a ofqualityevidence
problem,care but was recommendingnevertheless that his contract

be terminated because nothe had “recredentialingsatisfied its
criteria.”

Harper appealed this recommendation to the clinical quality
committee,assurance requesting copies of whatever documentation

credentialingthe uponcommittee had relied to make its recommen-
420-B:26, 1995).dation. See RSA II (Supp. toHealthsource refused

provide the requested material but Harperadvised that he could
present toevidence counter Healthsource’s evidence. Harper did
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hearingcommitteeassurancequalityclinicalin thenot participate
this documen-him withprovidetorefusalofbecause Healthsource’s

forHarperto terminatethe decisionaffirmedcommitteetation. The
cause, thewhichhim withoutto terminatebut also decidedcause

had not done.credentialing committee
ManagementExecutivethe HealthsourcetoappealedHarper

at-Harperhearing, whichheld anothergroupThisCommittee.
nor didhearing,thisatno evidencepresentedtended. Healthsource

evidenceto thefor accessrequestsrenewedHarper’sit toaccede
managementThe executivedecision.Healthsource’ssupporting

deci-committee’sassurancequalitythe clinicalupheldcommittee
cause, notdidbutwithoutcontractHarper’ssion to terminate

his reme-appealhas exhaustedHarperwith cause.himterminate
dies within Healthsource.

and HealthsourceHarpercontract betweenof theTwo paragraphs
can terminated:relationship beby which theirprocessthegovern

bemayThis AgreementWithout Cause.2.02 Termination
(6)sixuponwithout causepartyeitherbyterminated

notice.writtenpriormonths

may beThis AgreementWith Cause.2.03 Termination
at time withanyimmediately by [Healthsource]terminated

shall[Harper].to Causenotice of causewrittenuponcause
(i) complyfailure toinclude, repeatedto:not limitedbut be

assurance, proce-utilizationandpeer reviewqualitywith
(ii) by thedures; as determinedconductunprofessional

(iii) convic-licensing agency;state professionalappropriate
practice ofrelated to theanyfor criminal offensetion

(iv)practice;unrelated to suchany felonyormedicine
andstandardsCommitteeCredentialingfailure to meet

(v) revocation, reduction, ofsuspensionorprocedures;
anyorhospitalany participating provideratprivileges
(vi)practice;his principalconductshospital [Harper]where

Participa-ofto the “Conditionsby [Harper]failure meet
(vii)3; by [Harper]in interferencespecifiedtion” Section

and con-employer relations businesswith [Healthsource]’s
(viii)tacts; Membersagainst [Healthsource]discrimination

(ix)4.03; ofrepeatedin or failuredescribed Sectionas
of this Agreement.to with the terms[Harper] comply

in equity against alleginga HealthsourcepetitionfiledHarper
grantedof courtsuperiorcauses action. Thenumerous

all of claims. Harper appealsmotion to dismiss theHealthsource’s
(1) that withoutrulings, arguing:four of these the “terminationonly
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case,in or inprovision agreement,cause” the the termination this
(2)is void as that was a stateagainst public policy; Healthsource

(3)actor himrequired equal protection process;to afford and due
that conspiracy;he a cause of action for civil andproperly pleaded
(4) 420-B:26, II in refusingthat Healthsource violated RSA to

himprovide with certain records.
dismiss,on a motion to we consider “whether therulingWhen

allegations pleadings reasonably susceptiblein the are ofplaintiff’s
Inc.,recovery.” Murray,permita construction that would Claire

omitted).438, 656 that(quotation139 N.H. at A.2d at 823 We assume
true,Harper’s pleadingsfacts asserted in are and construe all

in most to Id. “Iflight Harper.reasonable inferences the favorable
could of factsplaintiff[] upon anythe recover set the under the

motion to dismiss should v.pleadings, the be denied.” Jarvis
(1982).Co., 648, 651, 407,Prudential Ins. 122 N.H. A.2d 409448

I. Termination Without Cause

that we should in hisHarper provisioncontends strike the
agreement allowingwith Healthsource Healthsource to terminate

relationship being against public policy.the without cause as We
pleadings appealconstrue his and also to include a claim that the

relationshipof in this public policy.termination their case violates
HarperThe contract and that theprovidesbetween Healthsource

can be severed either side without atrelationship by anycause time.
context,In a common lawpure employment employmentthe

relationship by employeethat is terminable oreither the the
at is to as “at will.” v. A.employer any time referred See Cloutier
Co., (1981).Inc., 915, 919, 1140,& P. Tea 121 N.H. 436 A.2d 1142
courts,most out exceptionsLike we have carved to the common law

doctrine, that inemployment-at-will noting employ-some cases “the
er’s interest in his as mustrunning business he sees fit be balanced

the of inagainst employee maintaining employment,interest the his
and the in apublic’s maintaining properinterest balance between

Co., 130, 133,Mongethe two.” v. Beebe Rubber 114 N.H. 316 A.2d
549, (1974); see, Center,551 v.e.g., Lampe Presbyterian Med. 590

513, (Colo. 1978); Skala,P.2d 514-15 App.Ct. Wieder v. 609 N.E.2d
(N.Y. 1992).105, 109-10

Strictly speaking, Harper’s relationship with Health-­
source is not an employer-employee relationship. Healthsource does

control, control,not and righthas no to performancethe manner of
duties,of Harper’s for example. See Boissonnault v. Bristol Feder­

Church, 476, 478, (1994).328,ated 138 N.H. 642 A.2d 329 Nor is
Harper really Healthsource,an contractor forindependent in the
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Merchantsrelationship.a Seetreat suchthat casesway employment
1162,23, 27-28, A.2d 1165Warchol, 560N.H.Ins. v. 132Group

care for(1989). of health“preferred provider”as astatusHarper’s
forwill payHealthsourcemeans thatHealthsource’s customers

Healthsourcewho are alsopatientsto hisservices he renders
customers.

only wrongfulamakingasHarpertrial court treatedThe
stan­legaland theargument appliedemploymentoftermination

Cloutier, 121 N.H.in context. Seeemploymenttheapplicabledards
(in ofwrongful termination920, 1143 order to makeat 436 A.2d at

claim, employmentan relation­plaintiff provemustemployment
anis similar torelationship in this caseAlthough theship).

rejectAdditionally, wethis was error.relationship,employment
suchonly allegedthat Harper’s petitioncontentionHealthsource’s

toenoughclaim broadwasargument. Harper’san employment
today.encompass the issue we decide

contravenesor contract term thatnot a contractWe will enforce
418,Melton, 416, A.2dSee, N.H. 640Audley v. 138policy. e.g.,public

1, 8, 17,Allen, 591(1994); N.H.777, Corp.Technical Aid v. 134779
(1991).262, 265-66, 271A.2d

if is toinjuriousit theagainst public policyAn isagreement
some established inter-public,interests of the contravenes
statute, is against goodviolates somesociety, publicest of

morals, public safety,with welfare ortends to interfere the
or, ifput,as it is it is at war with the interestssometimes

and in conflict with morals of time.societyof is the the

(1991) (footnotes263,§17A Am:. 2D Contracts at 267-68JUR.
omitted). public policy may mayto which a court refer beThe

Cloutier, 922,in 121 N.H. atstatutory nonstatutory origin.or 436
A.2d at 1144.

exampleof and is animplied good dealingThe covenant faith fair
publicof a common law of to contract law. Seeapplication policy

133, 139-40,Corp. Corp.,v. N.H. 562 A.2dCentronics Genicom 132
(1989).187, “Every imposes upon duty191 contract each a ofparty

faith and fair in its and itsgood dealing performance enforcement.”
(SECOND) (1979);§ 205RESTATEMENT OF CONTRACTS see

371, 378, (1924).708,v. N.H. InDouglas Company, 81 127 A. 712
Hampshire,New we have “not ofmerely implied goodone rule faith

doctrines,but ofduty[,] rather a series each of them serving
markedly different functions.” Great Lakes CityCo. v.Aircraft of
Claremont, 270, 293, (1992)840,135 N.H. 608 A.2d 855 (quotation,
brackets, omitted).and ellipses obligationThe to act in faith ingood
employment termination cases
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itself, itin contract whereobligation impliedis an the
of anlimiting powerfunction of thefulfills the . . .

discharging anwage bya contractto terminateemployer
impliedviolates anemployer. . .employee. [A]nat-will

firing anemployment byfor at-willterm of a contract
foror bad faith in retaliation actionout of maliceemployee

in withemployee publicconsonancebytaken or refused the
policy.

139-40, good562 A.2d at 191. TheN.H. atCorp.,Centronics 132
in of thelight contemplationmust of theappliedfaith covenant be

theyat time formed the contract.parties the

of a contractperformancefaith or enforcementGood
andagreed purposefaithfulness to an commonemphasizes

ofjustified expectationswith the otherconsistency the
of of conduct character-party; variety typesit excludes a

commu-theyas “bad faith” because violateinvolvingized
ornity decency,standards of fairness reasonableness.

(SECOND) a, 100;§ atOF CONTRACTS 205 commentRESTATEMENT
Prod., 349,Bldg.America v.Alcoa 351 A.2dCorp.see Bak-A-Lum of

(N.J. 1976).352
concerns to the health care arenaapplied public policyWe have

276, 279,111 N.H. 281 A.2dSpeare Hosp.,before. Bricker v. Sceva
(1971).592, Bricker,589, denied, 404 995 In we observedcert. U.S.

operation privatethat has substantial in ofpublic“the a interest the
and that of in interest some measurehospitals necessity publicthe

of control courts is for.” Id.by the called

inpublic relationshipThe has a substantial interest the
organizations preferredbetween health maintenance and their

(1996)as N.H.H.R. 1135-36provider physicians well. See JOUR.
at a via(describing competitive priceaccess to health care health
“broad, generalizedmaintenance as a social andorganizations

citizens”).problem of togreat importance Hampshireeconomic New
is most inrelationship perhapsThis the factor aimportant linking

physician with a Asparticular particular patient. Harper correctly
notes, the termination of his withrelationship Healthsource affects

than hisjustmore own interest.
relationships societySeveral in our stand on a footingdifferent

from husband,the rest. The most visible are those between andwife
client,lawyer and pastor penitent, physicianand and and Inpatient.

relationships, societythese invalues truthfulness communication
interests,above other suchcompeting as in the forevidence search

See,in legal e.g.,truth actions. N.H. R. Ev. 503 (evidentiary
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privilege patient).for communication andphysicianbetween
communication within relation-Evidentiary privileges protect these

ships being in has deter-litigation societyfrom revealed because
fostered,”relationship sedulouslymined the to and“oughtthat be

injury bythat tothat would inure the relation the disclosure“[t]he
therebyof thangreater gainedthe communications the[is] benefit

WIGMORE,for of EVIDENCEdisposal litigation.”the correct 8 J.
1961) omitted).2285,§ (McNaughtonat 527 rev. (emphasis

chapter parameters420-C some for preferredRSA creates
and sim­provider agreements physicians,between health insurers

1995)See,in e.g.,ilar to one case. 420-C:5-a (Supp.the this RSA
limiting liabilityfrom in(prohibiting health care insurers their

Inpreferred provider agreements physicians).for actions of RSA
(1991), general420-C:l the stated the thelegislature policy behind

is,that that “fairchapter, provider must bepreferred agreements
and in public publicthe interest.” We conclude that the interest and

afundamental fairness demand that health organiza­maintenance
tion’s todecision withterminate its arelationship particular
physician provider comportmust of faithgoodwith the covenant and
fair anddealing not be for a thatmay contrarymade reason is to

114public 133,See atpolicy. Monge, 551; Bricker,N.H. 316 A.2d at
279, 592;111 N.H. at 32,at 281 A.2d Winkley,Ezekial v. 572 P.2dcf.

(Cal. 1977)38-39 (construing state law torightcommon fair
inprocedures relationships affecting substantial economic inter­

ests).

A physician isterminated to ofentitled review the
standard,termination decision under this whether the termination

cause,was for or without cause. This notrule does eliminate a
health maintenance organization’s rightcontractual to terminate its

withrelationship a physician without cause. Carnival CruiseCf.
Lines, Shute, (1991)585, (certainInc. v. 499 U.S. 595 contract terms

fairness,reviewable for fundamental but are not declared unfair and
cases).rendered all Ifineffective in a physician’s relationship,

however, is terminated without cause and physicianthe believes that
was, truth,the decision to terminate in in bad ormade faith based

upon some factor that would therender decision tocontrary public
thepolicy, physicianthen is toentitled ofreview the decision.

Harper is entitled proceedto ofupon the merits his claim that
Healthsource’s todecision relationshipterminate its himwith was

inmade faithbad or violated Inpublic hispolicy. petition, he
asserted that his toefforts incorrect errors made patient records

a in decision,roleplayed Healthsource’s arguesand he on appeal
publicthat policy should “ancondemn insurance which,company
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forprovider askingof fromreceipt a letter a medicalupon
treatments, termi-patientin . . . records ofcorrectingassistance

the doctor’s services.”nates

II. Due Process

inthat the trial court erredHarper next contends
(1988), thatarguing§his 42 1983 thedismissing claim under U.S.C.

righthim of adeprived protected propertydecisiontermination
processwithout due under the United States Constitution. U.S.

CONST, V, disagree.amend. XIV. We
process if he canprotection onlyis to dueHarper entitled

that a state actor when it terminateddemonstrate Healthsource was
Co., 419relationship. Metropolitanv. Edison U.S.the See Jackson

(1974). privateno345, againstDue affords shieldprocess351
conduct NCAA v.may“no how unfair that be.”conduct matter

(1988). thatTarkanian, 179, 191 isHarper’s byposition488 U.S.
Hampshireto tohaving provideof undertaken services Newvirtue

benefits andon such as welfare medicalcitizens behalf of the State
benefits,compensation Healthsourceemployee workers’State

positionin This isin all of its actions.the State’s shoesstands
Center, Novick,Sport Inc. v.Jerry’slaw. Seecontrary to established

(1982).404,636, 638,122 448 A.2d 406N.H.

sufficiently in-wasquestion is whether the State[T]he
decisiveto treat thatprivate[in conduct]volved the

if the createsas This occur Statemayconduct state action.
conduct; delegatesif itthelegal governingthe framework

actor; if itorto sometimesauthority privateits the
fromthe benefits derived unconstitu-knowingly accepts

Thus, in case we ask whether thethe usualtional behavior.
theof thatauthoritya mantle enhancedprovidedState

actor.harm-causingof the individualpower

omitted).(citationsTarkanian, 192 and To488 at footnoteU.S.
claim, Harpersuch a mustproceed successfully with demonstrate

an between State andongoing relationshipmore than the
on must demonstrate thatHarpervarious matters. theHealthsource

action.regard challengedwith to the Seetwo were intertwined
Jackson, close(requiring “sufficiently419 at 351 a nexusU.S.

[private] entityofchallengedthe and the action thebetween State
as that ofmay fairlyaction of the latter be treated theso that the

itself”). regarda withalleged relationshipHe has not such toState
Atkins, 42,v.itself. West 487 U.S.Comparetermination decisionthe

(1988) (physician prisonwho to treat inmates on a54-57 contracted
inmates)basis state actor when treatingdeemed withpart-time
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(1981)Dodson, 312,Polk County v. 454 byU.S. 318 (although paid
State, State,the public defender an to andordinarily adversary the

actor).not state On the facts trial foundalleged, properlythe court
no action and properlystate thisdismissed claim.

III. RSA Claim420-B.-26

In his petition, Harper sought damages from Healthsource for
failing to himprovide with the in makingrecords utilized its
decision to terminate their relationship. sought thisHarper relief

420-B:26,under RSA which a inprivilegecreates the records of
quality programsassurance within health organiza-maintenance

420-B:26,tions. See RSA II. We affirm the trial court dismissal of
this claim for damages without prejudice any subsequentto discov-

thatery requests be in this action.may made
In their briefs on appeal, parties arguethe whether an exception

420-B:26,to the privilege in maycreated RSA II toapply require
Healthsource to qualityrelease the assurance records. See RSA
420-B:26,11(a). court,This issue was not before the trial although it
may uponarise remand. We note that there are occasions in which
even the most privileges fall,sacred of must such as when there is
no available alternative source for the information and there is a
“compelling need for the Dahar,information.” McGranahan v. 119

758, 764,N.H. 121, (1979);408 A.2d 125 see Whittey,State v. 134
736, 739, (1991).N.H. 117,599 A.2d 119

We have considered Harper’s argument that the trial court erred
in dismissing claim,his civil conspiracy but conclude that it is
meritless. Vogel Vogel, 321, 322,See v. 595,137 N.H. 627 A.2d 596
(1993).

in part; part;reversed in remanded.Affirmed
BRODERICK, J., sit;did not BATCHELDER, J., retired, sat by

special assignment (1983);under RSA 490:3 all who sat concurred.


