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Rockingham
No. 94-825

IndividuallyWeaver,and Beth andMartha asSamuel
and Next Friends of JohnathanParents Weaver

v.

Royal Company of AmericaInsurance

17,April 1996

Williams, Concord,III, by orally,E. of and forFinis brief the
plaintiffs.

(ChristineP.A.,Mallory,& of Manchester Friedman onBouchard
brief) O’Connor, First,O’Connor, P.C.,Maybergerand & oíthe

(DianneYork Bresee onNew the brief andAlbany, Mayberger
for the defendant.orally),



781

Middleton,McLane, RA.,Graf, of ManchesterRaulerson &
brief) ofFielding,Wiley,Donovan on and Rein &{Thomas J. the

{Laura, brief),on for theD.C. A. theWashington, Foggan & a.
Association,Litigation as curiae.Insurance Environmental amicus

Hall, Hess, Kenison, Stewart, ofMurphy Keefe,& Manchester
brief) Trial{Kathryn HampshireB. on the for NewJohnston the

Association,Lawyers as amicus curiae.

BRODERICK, Weaver,plaintiffs,J. The Samuel and Martha Beth
Weaver,asindividually parentsand and next of Johnathanfriends

J.){Goode, ofappeal Superior grant summary judgmentthe Court’s
defendant,to ofRoyal They arguethe Insurance America.Company

that pollutionthe nor inneither exclusion the automobile exclusion
forpreclude coverageSamuel Weaver’s business liability policy

their claims. We reverse and remand.
parties agreedThe to the facts for of deter-following purposes

mining coverage. The writ Inunderlying alleges following:the the
1989, house,summer of while apainting and Samuelstripping

Weaver, painter,a commercial lead dustpaintcarried home and
particles son, Johnathan,clothingon his paint tarps.and His infant

lead,ingested this in ineither their residence or the automobile that
site,Samuel Weaver used to commute to whichthe work raised the

blood, resultinglevel of in in long-termlead Johnathan’s health
effects.

Martha toBeth Weaver sued Samuel Weaver recover for their
Thereafter,son’s poisoning.lead plaintiffs declaratorythe filed a

action,judgment seeking coverage the liabilityunder business
policy purchasedthat had forSamuel Weaver from the defendant his

paintingcommercial business. for summaryThe defendant moved
judgment, denying a to onduty defend or indemnify based the
policy’s pollution exclusion and trial courtautomobile exclusion. The

motion;granted the appealthis followed.
In grantthe areviewing of motion for summary judgment, we

consider the affidavits and all reasonable inferences drawn from
inthem mostlightthe favorable to the non-moving party. Dwire v.

Sullivan, 428, (1994).N.H. 430, 1359,138 642 A.2d 1360 If isthere
fact,no genuine issue of ifmaterial and moving partythe is entitled

judgment law,to as a matter grantof the summary judgmentof is
(1983).491:8-a,proper. RSA III

“In general, the rules governing the construction interpreta-and
tion of written contracts withapply equal toforce insurance
policies.” Trombly v. Blue Shield, 764, 770,120 N.H. 423Cross/Blue

(1980).980,A.2d 984 If policythe language ambiguousis or where
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ofexist, policythe in favorinterpretations we construeconflicting
coverage to Id.providing the insured.

first standardpollutionWe turn to the exclusion. The
1970, forexclusion, coverageinpollution introduced eliminated

or ofescapereleasedamages arising discharge, dispersal,out of the
land,contaminants, air, water,irritants, orpollutantsor into the

See 7A J.except dischargethe was sudden and accidental.when
4524,APPLEMAN, § at 150AND PRACTICEINSURANCE LAW

1995). exposureexpenseto and(Supp. responseIn the “enormous
Vantagelitigation,”of environmentalresulting ‘explosion’from the

(N.J.Tech., 948, LawSuper. Ct.v. Env. 598 A.2d 953Dev. American
1991), the in theindustry redrafted exclusionDiv. the insurance

andto for “sudden accidental”exceptionthemid-1980’s eliminate
“intodischargethe to beand to omitpollution language requiring

land,” has anair, water, in what been termedresultingorthe
at 952-53.exclusion. Id.“absolute”

Injurycoverage “Bodilyat fromexclusion issue here removesThe
actual, alleged, or threatenedarisingor out of theProperty Damage

Althoughof thepollutants.”dispersal, escaperelease ordischarge,
“discharge,it not definedefines doespolicy broadly “pollutants,”

terms are notescape.” disputedor “Wheredispersal, release
precedent, we construeby judicialin orpolicydefined the State

readingof a more than casuallightin and in the whatthem context
ordinarilyan insured.”intelligentof would tothe revealpolicy

UnderwritingMalpracticev. N.H. JointConcord MedicalHosp.
(1993) (citation682-83, 1384, 1386Assoc., 680, and633 A.2d137 N.H.

omitted). isdisputed languagewhere theAdditionally,quotation
liability,to limit the limitationpurportingincontained an exclusion

23, 27,Warchol,Group v. 132 N.H.be Merchants Ins.must clear. See
(1989).1162, 1164560 A.2d

injuries was notof Johnathan’splaintiffs argueThe that the cause
of aescape” pollutant.or These“discharge, releasedispersal,the

terms, contend, involvingof what isterms artthey areundefined
contamination. Seeunderstood as environmentalcommonly

Kan., F.Pittsburg, Supp.v. 768CityFire Ins. Co.Westchester of
(D. 1991)1463, exclusion(pollution contemplates1469 n.9 Kan.

or, least, andegradation veryat the“long-term environmental
or toxic sub-extremely hazardousexposureenvironment-wide to

692,stances”); Flooring, 409 S.E.2dIns. v.West American Tufco
1991) release,(N.C. dispersal, andApp. (discharge,Ct.699-700

allowed,art),of review 413environmental terms S.E.2descape are
allowed,(N.C.), 420review denied S.E.2dimprovidently555 and as

1992).(N.C. pollutioncounters that the exclusionThe defendant826
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is not to and thatpollutionrestricted environmental the exclusion
of and dust“clearly encompass[es] spread paint chipsthe lead

generated aby paint stripping operation.”lead

Both of the reason­interpretations pollution exclusion are
freely pollutionable. While courts the exclusion to environ­apply

contamination,mental to hold that itsthey generally unwillingare
scope injuries. Liab.pollution-related Comparereaches other U.S.

(1st 1995) (exclusion786,Bourbeau,Ins. Co. v. 49 790F.3d Cir.
to landapplies by scraping)contaminated lead with Atlanticpaint

(Mass. 1992)McFadden, 762,Mut. Ins. v.Co. 595 N.E.2d 764
(exclusion apply ingestiondoes not to of paint privatelead in
residence). Because two interpretationsthere are reasonable of the
policy language, pollution ambig­we conclude that the exclusion is

410,uous. Coakley Co., 402,v. Maine &Bonding Cas. 136 N.H. 618
777, (1992);A.2d 781-82 see also Red Panther Ins.Chemical Co. v.

(10thPa., 514, 1994)Co. State 43 F.3d 519 Cir. (“escape”of of
ambiguous applied expulsionwhen to of of pollutantscontainer from

vehicle).moving

Although the defendant maintains that policy languagethe
clearly and unambiguously coverage,denies the cases that it cites to
support this inposition are ones which sought coveragethe insured
for an occurrence that readily fell within the exclusion’s bounds. See

Oil, Inc., 118, (2dWestern World Ins. v.Co. Stack 922 F.2d 120 Cir.
1990) (fuel released from holding byoil tank vandals contaminated

Industries,waterway); Co.,Inc. v.Liberty Mut. Ins. 688 F.Guilford
792, (D. 1988)Supp. 794 Me. of oil(discharge into waterway), aff’d,

(1st 1989);879 F.2d 853 Cir. Budofsky Co.,v. Ins. 556Hartford
438, 1990)N.Y.S.2d 440-41 (Sup. Ct. (storage and release of
waste).industrial Whether transportingthe of lead dust from the

work site to the Weavers’ car and home was the “discharge,
dispersal, orrelease ofescape” a is notpollutant clear. See
Generali-U.S. 296,Branch v. Caribe Realty, 612 N.Y.S.2d 299 (Sup.

1994) (leadCt. poisoning did not out ofarise discharge, dispersal,
seepage, migration, or escaperelease of pollutant). Although as

ofdrafter the policy the defendant had the toopportunity define this
language, it notchose to do so. Consequently, the “doubtful
language is to be construed most strongly against the party who

inused it drafting the contract.” Trombly v. Shield,Blue Cross/Blue
120 771,N.H. at A.2d omitted).423 at 984 (quotation We hold that
the pollution exclusion is ambiguous appliedwhen to the facts of this

and, such,case as precludedoes not coverage plaintiffs’for the
claims. A.B.C. Builders v. Co.,American Mut. Ins. 745,139 N.H.
748, 1187, (1995).661 A.2d 1190
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not barpollutionthat exclusion doesHaving determined the
next automobile exclu-policy’swe examine whether thecoverage,

does, arguednorhas briefedthoughsion even the defendant neither
132Way,But see Achievementappeal.this on Junior v. Unitedissue

(1989) (court207, 1318, summarily205, may1319N.H. 562 A.2d
arguefails to andwinning partyissue where below briefreverse
injuryforprecludes coverage bodilyThis exclusionappeal).issue on

ownership,of the mainte-or “which arises outproperty damage
anynance, or of. . .an AUTO whichLOADING UNLOADINGuse

owns, injuryor borrows.” Where theoperates,INSURED rents
of anmerely incidental to the usearises of an occurrenceout

J.automobile, however, not See 7Aapply.the doesexclusion
4500.04,APPLEMAN, § at 211-14AND PRACTICEINSURANCE LAW

1979).(Berdal ed.

hadwrit thatallegedMartha Weaver’s JohnathanBeth
and in theirplaintiffs’both in the residenceingested lead dust

incidental to theingested in the residence wasAnyautomobile. dust
v.Akerleyittransportedof that there. Seeuse the automobile

(1992)433, 439, 511,616 A.2d 515136Group,Ins. N.H.Hartford
insufficient);(“tenuous Mut.with is Wasecaconnection” automobile

1983) (automobile(Minn.917,Noska, 921-23Ins. v. 331 N.W.2dCo.
transported bywhere live embersdid bar recoveryexclusion not

Inc., 229,Still, P.2dfire); & 454 235Bosko v. Pittstrailer caused
1969) (automobile(Wash. applydid not where truckdumpexclusion

site).material tostabilized wastetransported improperly
injuryrecovery for causedNor the automobile bardoes exclusion

injuryany ingested in automobile. Johnathan’sby dust the Weavers’
HampshireNewout the automobile’s “use.” “Underdid not arise of

. . .law, interpreted injuries originatingto meanhas been[‘use’]
from, of, flowingor the use of the vehicle.”fromgrowingor out

439,at 616 A.2d at 515Group,Ins. 136 N.H.v.Akerley Hartford
omitted).(quotation

a isin or motor vehicleoccurring nearevery injuryNot
accidentor Theby phrase operation.”“usecovered the

quaof an automobilewith the usemust be connected
driving offunction anoperationthe orautomobile. Where

notis theor condition of the vehicle itselfautomobile the
notthe does ariseproximate injury,of the occurrencecause

operation.out of its use or

508,Co., 429 N.Y.S.2dAss’n v. Aetna C. & S.Services Auto.United
omitted).1980) (citations writ allegestheAlthoughDiv.510 (App.

ofinjuries ingestionof Johnathan’s was leadthat of the causesone
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“moreautomobile, providemustthe vehicleindust the Weavers’
v.Co.Fire and Cas.Farmfor the accident.” Statejustthan a situs

1982).(Ct.720, Consequently,Kohl, App.Rptr. 723182 Cal.
automobile exclusion.byis not barred therecovery

and remanded.Reversed

All concurred.
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