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“moreautomobile, providemustthe vehicleindust the Weavers’
v.Co.Fire and Cas.Farmfor the accident.” Statejustthan a situs

1982).(Ct.720, Consequently,Kohl, App.Rptr. 723182 Cal.
automobile exclusion.byis not barred therecovery

and remanded.Reversed

All concurred.
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andon the briefRyanJ.HamptonofRyan, {JohnCasassa &
Casino, Inc.Hampton Beachorally), plaintifffor

Laura V.Wade, LoughlinJ. andof PortsmouthLoughlin {Peter&
brief, orally), for the defendant.Loughlinand Mr.Games on the

filed no brief.CorporationMcDonald’s

Division no brief.filedCompany-New HampshireLeb

of theHORTON, whetherquestionThis case involves theJ.
defendant,J.) thatrulingin the{McHugh, erredSuperior Court

(town), assessingfrom realwas precludedTown of Hampton
Beachplaintiffs, Hamptonthebyon land ownedproperty taxes

Leb Com-(the Casino), Corporation, andCasino, McDonald’sInc.
Division, in athe town covenantedbecausepany-New Hampshire

assigns not to tax theandlessee and its successorslease with the
of lease. We reverseduring the term theany thereofpartland or

and remand.
1,1898,April thefollowing facts. Onstipulated to thepartiesThe

(HBIC)CompanyImprovementHamptonand the Beachtown
townbyof owned thepropertyinto a leaseninety-nine-yearentered

district onand entertainmentthe commercialcomprisesthat now
lease, soughttown tointo the theenteringHampton ByBeach.

Inthis real estate. furtheranceprimeofencourage developmentthe
exercisingwith its bestin the leasechargedof this HBIC wasgoal,

town. Ininto thebring propertylots and taxableto subleaseefforts
property,of the thedevelopmentto incentives for theprovideorder

town
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lessee, itssaid succes-with theagree[d]andcovenanted]
anylands ornot tax saidthat itassigns,sors and [would]

lease, taxor if it [did]of theduring the termpart thereof
tax beit, said [would]of amount ofany partor thethe same

lessee, its successorslessor, saidbyor ifby paidpaid said
rent.from the annualshall be deductedassigns,and

Hampton Casino1922, a withentered into subleaseIn HBIC
end,Associates, with the termi-coincidingwas towhich scheduled

31,1997.lease, Hamp-on Marchninety-nine-yearnation of HBIC’s
in thein tointerest sublease 1976Casino Associates sold its theton

Casino, inCasino, in action. Thethe the currentplaintiffsone of
turn, to Company-Hamptonitsportiona of lease Lebsubleased

Beach, on ofHampton behalfMcDonald’s ofDivision d/b/a
(McDonald’s), in thisplaintiffsotherCorporation theMcDonald’s

in1986, to itsand town voted sell interestaction. 1982 theBetween
on thosebuildingsland to the tenants who owned thedirectlythe

in of land1987, parcelIn town its thelands. the interestdeeded
statedexpresslyCasino. This deedcontrolled the Casino to theby

ninety-nine-yearsubjectin to HBIC’sthe the land wasthat interest
of that McDonald’sparcelthe landlease. The deededCasino

subject ninety-nine-to HBIC’sMcDonald’s in 1991controlled to
lease, sublease, sub-McDonald’s1922 and theyear the Casino’s

partial assign-into aHBIC and Casino enteredFinally,lease. the
lease, itswherebyof HBIC transferredninety-nine-yearment the

by toin of land controlled the Casino the Casino.parcelinterest the
ninety-nine-its to town under theobligations theHBIC retained

lease, town to under lease.and the continued collect rent theyear
a to realappeal powerThis involves over the town’s assessdispute

that soldpropertytaxes interest in the real the townestate on the
Casino, which in turn sold toportionto the a of the Casino

tax, 1988,inbegan assessingThe which the town wasMcDonald’s.
‘residuary’ bylevied on real estate interests” owned“perceivedthe

Casino a for abate-petitionthe and McDonald’s. The Casino filed
of for 1989 1991 and forward.yearsment the taxes the and

petition yearsa an for theMcDonald’s also filed for abatement 1991
and casesforward. These were consolidated.

trial initially authorityThe court ruled that the town had the to
land,assess wasprovisiontaxes on the and that the lease intended

toonly exempt rulingthe leasehold interests from taxation. This
was on that waspremised longerthe town noassumption the

fromreceiving originalbenefitany ninety-nine-yearthe lease. After
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plaintiffs pointeda motion for reconsideration in which the out that
receiving originalthe town is still lease,rent under the courtthe

receivingreasoned that because the town was from thebenefit
ninety-nine-year provision,lease, HBIC, itsthe lease whichrelieves
assigns, responsibility any burden,and successors from for tax is

precludedstill in effect. The court held that townthe therefore was
by agreement taxing anyits from ininterests the land.

correctlyThe trial court inconcluded that situations involv­
ing years, propertya lease for a ofterm real taxes are assessed on

separate reversionarythe fee and not on the andleaséhold inter­
(1894),Manchester, 61,Inests. Kennard v. N.H. A.68 36 553 we

held:
—property parts,The divisionof of into two athe title the

—years fee,forterm and the reversion in did not affect the
division,extent or of its taxation. asmanner After the

propertybefore, estate, fullthe was taxable as real at its
money, persons claimingand intrue value to the it or to the

persons possession, theyin if would consent.
omitted).(quotation61, words,Id. at In36A. at 553 other absent an

agreement contrary,between the lessor and lessee to the the lessor
property paysas inowner of the fee interest the taxes on the full

of ifvalue the land as the leasehold interest did not exist. See Gowen
(1939). generallySwain, 383,387-88, 10 249,v. 90 N.H. A.2d 252 See

(1973).§71 2DAM.JUR. State and Local Taxation 208 A leasehold
yearsfor a of is not to isterm taxable the lessee because it

personal property. Cityconsidered Indian Head Nat’l Bank v.See
(1977);Portsmouth, 954,955, 1270, 1272117 A.2d 49AM.N.H. 379of

(1995).§2DJUR. Landlord and Tenant 446

correctly fee,trial court that andWhile the concluded the
concludingreversion, interest,not the was the taxable it inerred

that the town had covenanted not to tax the fee. The lease covenant
assigns,HBIC,that relieves its and successors from the tax burden

any part only promiseon “the lands or thereof” can be deemed a not
promiseto collect taxes on the leasehold interests and anot not to

relieve the owner of the fee from the burden of taxation.
“A islease a form of contract that is construed in accordance with

interpretation.” Consultingthe standard of contractrules Echo
ConwayBank, 566, 569, 669v. 227, 230Services North 140N.H. A.2d

(1995).
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for thisa matterultimatelya isof contractmeaningThe
contract, itsgivewillreviewingIn a weto decide.court

parties’thethat best reflectsinterpretationthelanguage
contract, will consider theIn a weinterpretingintentions.

andagreementtime of theirpartiesof the at thesituation
with all thethereby, togetherthat was intendedobjectthe

astaken a whole.agreementof theirprovisions

(1995)1024,484, 488, 1029Dell, 668 A.2d140 N.H.Appeal of
omitted).(citation quotationand

forsettled, yearsataxabilitythe of leaseAlthough now well
in was Seequestion signed. Piperat timewas the the leaseunclear

(1927). issue,109, 294, The inMeredith, 107, 139 A. 295v. 83 N.H.
fact, HBXCand thenearly eighty years afternot decided untilwas

in Indianissue this case. See Headinto the lease atenteredtown
atBank, 955,at A.2d 1272.Nat’l 117 N.H. 379

to on a leasehold fromresponsibility pay taxesThe tenant’s
in thisalso at the the lease casebodya was unsettled timepublic

(Bois, J.,956, A.2d at 1272 indissentingwas id. at 379signed. See
law, whopartyinterest of a leasespart). At common the leasehold

to themunicipal body mayor be taxed lesseeproperty from a State
Note;Annotation, Availabilityas real See Commentproperty. of

Owner,on LeaseProperty ExemptTax to Held 54Exemption from
(1973).402, however,519-34 In New Hampshire,A.L.R.3D

of land fromyears public bodyleaseholds for a term of a are not
Bank, 955,atto the lessee. See Indian Head Nat’l 117 N.H.taxable

1271-72; 956,see (Bois, J.,379 A.2d at id. at 379 A.2d at 1272also
indissenting part).

law,Finally, aunder common of propertythe lessee real
pursuant to a inlease or aperpetuity yearslease for renewable
forever is considered the owner of the propertyreal for the
purposes of taxation and bears the burden of realpaying property
taxes. 71 AM. 2D (1973).JUR. §State and Local Taxation 209

term,the is in perpetuity“Where lease or for a long the property
may lessee,leased tobe taxable onthe the that such atheory lease

gives the alessee chattel substantiallyreal to aequivalent convey­
(1954) (footnotesance of .”the fee . . . §84 C.J.S. Taxation 95

omitted). Similarly, law,under New Hampshire is not“[t]itle the
N.H,test of taxability.” Piper, 109, 13983 at A. at 295. aUnder lease

in perpetuity, the lessee as virtual owner of the fee must pay taxes
on 110,the land. Id. at at In ease,139 A. 296. this the lessees’
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is not for a of seeyears approaching perpetuity,interest term
(Conn. 1928)574,Montgomery v. Town 142 A. 575-76Branford,of

999-yearlease does not create a transfer but(sixty-four-year fee
does); Denmiss,IP v. 2dOperatinglease Timberlands 657 So.cf.

(La. (nonrenewable282, 291 Ct. is notApp.) ninety-nine-year lease
(La.lease), denied, 1995), notperpetuala writ 661 So. 2d 1348 and is

ninety-indefinitely.renewable We therefore do not consider the
nine-year interest to full of therepresent ownershipleasehold

into, however,property. At the time the lease was entered it was
unclear a was inninety-nine-year perpetuitywhether lease a lease

State, 133,taxable to the lessee. See Railroad v. The 60 N.H. 139
(1880) (lease lessee).for 999 taxed to oryears may be either lessor

lease,lack of in the law at of thisclarityGiven the the time
we that town andconclude the HBIC were to eliminatecovenanting
the of town’s touncertainty authoritythe assess taxes on the
leasehold, not to limit town’s toabilitythe collect taxes on the fee.
We note that we have this in pastconsidered same lease the and

inconcluded that tax covenants inquestion“[t]he viewed the
whole, intended,ofcontext the lease as a were along with the

rent,covenant for to a price paid byestablish fixed to be to[HBIC]
the Hamptontown for the use of this land.” v. Hampton Beach

Co., 89, 98, 442,Improvement (1966);107 N.H. 218 A.2d 449 see
373, 375, 549,Hampton Hampton,etc. Co. v. 77 N.H. 92 A. 549

(1914). believe, however,do not that meaningWe the we ascribe
totoday pastthe tax covenant is inconsistent with our interpreta­

Moreover,tion of as a itthe lease viewed whole. would be illogical
for town to not to tax anthe covenant interest that it owned in fee

atsimple signed.the time the lease was or itsHBIC successors and
would no from such aassigns promise.receive benefit noThere was

guarantee at signedthe time the lease was that townthe would
convey its interest in to orpropertythe HBIC the sublessees. The

mighttown have sold its interest in the property to a third inparty,
which case assignsHBIC and its successors and would receive no
conceivable benefit from inpromisethe town’s foregothe lease to

ataxing third-party owner of the fee interest. The fact that the town
has conveyed assigns, is,the fee to HBIC’s that the ofsublessees

lease,ninety-nine-yearthe notdoes alter the situation.
That the town still collects rent under the lease does not affect our

conclusion that the town transferred its plaintiffs.fee interest to the
rightThe to collect future rents is not an inseparable incident to the

ownership of property. Minot,the See M’Murphy v. 4 251,N.H.
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(1827). propertymay inhis the254-55 The lessor transfer interest
generallyright 2D49 AM.JUR.and to rent. See id. Seeretain the

(1995). properly§ townTenant 696 Whether theLandlord and
ninety-nine-yearright notisto rent under the leasereserved the

before us.
bystate, Indian“In this taxation must authorized statute.”be

(1991)Bank, 955,Nat’l 117N.H. at 379A.2dat 1271.RSA72:6Head
requires improved unimproved,“[a]ll estate,that real whether or

grantedexcept provided.” theshall be taxed as otherwise Townsare
(1991).power separate Theto tax interests in land. See RSA 75:2

verylegislature “land” estate”has defined the terms and “real
broadly, lands, tenements, hereditaments,to and and all“include

(1988);rights 21:21, I seethereto and RSA RSAinterests therein.”
(1991) buildings,(“Any separate anyland,in and80:18 interest

standing bygrowingtimber, or wood or on land owned another
person, meaningestate,shall to within of thisbe taken be real the
chapter.”). statutory languageThis taxation of theauthorizes the

currently byfee interest owned the Casino and McDonald’s.

The town covenanted in the lease to relieve the owners of
legallythe leasehold interests from It wastaxation. not entitled to

place. Bank,tax these interests in firstthe Indian Head Nat’l 117
promise955,N.H. at 379A.2d at 1272.That notdoes mean that this

meaningless. provisionin above,the lease was As noted this was
uncertainty regardtointended eliminate the of inthe law 1898with

taxability Hampton,to ofthe the leasehold interests. See also 107
promise98,N.H. at lessee,218 A.2d at 449. The town’s to the its

assignssuccessors, and not to tax the leasehold interests notdoes
authority partieslimit the town’s to tax the fee. We note that the

stipulated subjectyearshave that for the tax to the abatement
proceedings “per­case,in this the town has assessed tax on the

‘residuary’ substantiallyceived real estate interests.” This is a
smaller interest than the town is authorized to tax. See RSA 72:6.

parties disputeThe still the actual valuation of the interests at issue
Accordingly,in this case. we reverse the decision of the trial court

proceedingsand remand this forcase further consistent with this
opinion.

Reversed and remanded.

BROCK,C.J., sit;did not the others concurred.


