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Is this enough, even with the substantial amount of clinical
growth treatment,evidence on tumor and to to permitintolerance

was,the tojury fact,infer that the in indelay treatment the cause
of case,the plaintiff’s death? In this testimony regardingthe
causation consisted of an inacknowledgement delaythat the
treatment had bearing Judysome on Bronson’s of survivalchance
and that had she been treated immediately it would be reasonable to
expect mightthat she be byable to return to work There is no1987.

thattestimony delaythe “probably” “likely” Judyor caused
death,Bronson’s as the law Inrequires. fact there is no medical

testimony as to the cause of death at all. is no analysisThere of the
progress of fromthe case ofbeginningthe treatment to ofthe time
death. At testimonybest the can interpretedbe to thatmean there
was some chance that the haddelay some indefinite on Mrs.effect

commenced,Bronson’s death. When treatment the plaintiff’s expert
opined to a B%ochance of survival. How did progressthe case from
this point? This is not degreethe of certainty required law.by the
If the failure to diagnosis Mrs. Bronson earlier probably caused her
death, “no appearsreason why physicianthe could not have said
so.” Bentley, 379-80,100 N.H. at 128 A.2d at 204. To allow jurythe
to make the leapinferential from Mrs. Bronson’s lower chance of
survival and worsening condition malpracticedue to to Mrs.
Bronson’s ultimate death would allow jury engagethe to in bald
speculation. This oftype uninformed guesswork is exactly what the
common law requiringrule expert intestimony medical malpractice
cases and RSA 507-E:2 were intended to prevent. Thorpe,See 133

304,N.H. at 353-54;575 A.2d at DiPietro v.Lavigne, 474,97 N.H.cf.
476, 914, (1952).92 A.2d Therefore,916 I respectfully dissent.

THAYER,J., joins in the dissent.
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Cobbin,Philip Canaan,T of by brief for petitioner.the

Donahue, (MichaelMcCaffrey, Ciandella,Tucker & of Exeter J.
Donahue and brief),Robert M. Derosier on the for the committee on
professional conduct.

Blodgett, Vetne,Makechnie & of Newburyport, Massachusetts
(John brief),H. Vetne on the for the respondent.

THAYER,J. petitioner, Brooks,The Troy E. invoked originalthe
jurisdiction of this court to challenge the ofconstitutionality
Supreme 37(17),Court Rule as it priorexisted to an amendment

7, 1996,dated March which provided for confidentiality in the
attorney disciplinary process. We conclude that the pre-amendment
rule violated a complainant’s first rightamendment to speech.free

inBeginning September 1993, petitionerthe filed a series of three
complaints with (PCCthe professional conduct committee or com-
mittee), each alleging bymisconduct a separate Inattorney. all

cases,three the committee responded by letter with a finding of no
professional misconduct or a failure to allege professional miscon-
duct. These letters ended with a caveat explaining the requirement
of confidentiality:

Please be advised that all matters torelating complaints
Committee,submitted to the and any action bytaken the

Committee[,] shall be kept confidential, unless otherwise
provided by the ofRules Supremethe Court. Rule 37(17)(g)
states: “All participants in the proceedings shall conduct
themselves SO AS TO MAINTAIN THE CONFIDENTI-
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BY of thisALITY MANDATED THIS RULE. Violation
of ofshall an act theduty contempt supremeconstitute

added.)(Emphasiscourt.”

imposition confidentialityof violatespetitioner arguesThe that the
by possible contempthim toright speech subjectinghis to free

complaints.for information related to theproceedings divulging
filed thehe to disclose the fact that heSpecifically, desires

thethroughand information learned interaction withcomplaints
committee, ofhandlingand his on PCC's theopinionto state the
complaints.

violated,petitionerthat the has on severalinitiallyWe note
See,occasions, objects. e.g.,of to which heprovisionsthe the rule
(1stCourt, 633,80 F.3d 636 Cir.Hampshire SupremeBrooks v. New

1996). involving allegedly protectedconductpetitioner’sAll of the
placeof his took after thespeech constituting gravamen petitionthe

conduct, accordingly,Hiscomplaints.had hisdismissedcommittee
as Seetheyrun of rules have been amended.would not afoul the

7, 1996).(amended has notMarch This court37(17)(g)R.SUP. CT.
powersitsused, use, against contemptthe petitionerand will not
7, 1996,prioras to March37(17)(g) it existed thepursuant to Rule

to whichresult, right speech,the freepetitioner’sAs aamendments.
exercise, abridged.to has not beenhas and continueshe exercised

an result.appropriatehis as moot would beDismissing claim

of andof mootness is one conveniencequestion“[T]he
rules,”to however.subjectand is not hard-and-fastdiscretion

272,Teachers, 276, 575 A.2d133 N.H.Hinsdale Fed.Appeal ofof
omitted).(1990) will to1316, generallyWe refuse(quotation1318

justiciable controversyalonger presentsreview a that “noquestion
dead,” 276,athave academic or id.issues involved becomebecause

omitted), may questiona(quotation but review575 A.2d at 1318-19
significantif it a constitutionalhas moot involvesthat become
concern, Royer v.an Statequestion significant publicor issue of

(1978).675, 828,673, A.2d 829118 N.H. 394Dep't of Empl. Security,
a significantit raisesclaim becausepetitioner’swill address theWe

constitutional issue.
both and Statethe invokes the FederalAlthough petitioner

claim, latter ishis his to thereferencesupportConstitutions to
I, 22part article of the Stateconclusorythe assertion thatlimited to

speech, is “relevant”Constitution, rightthe to freeprotectswhich
federal law. Becausecorrespondingand “consistent” withto his case

or furtherany argument“without supportingreferences arethese
a ondevelop position indepen-tomight thoughtthat bereference

Inc.,Center,RightsN.H. Disabilities 130In regrounds,”Statedent
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208, 212 (1988), petitioner’s328, 334, consider the541 A.2d weN.H.
to Federalfirst theamendmentarising solelyclaim as under the

fourteenththrough theto the StatesappliedasConstitution
(1925).652, TheYork, 666268 U.S.Gitlow v. Newamendment. See

righta publicthatmay suggestingalso read aspetitioner’s brief be
I,partunderof PCC existsof to and files thehearingsaccess the

claim has beenthisof Constitution. Becausearticle 8 the State
it.reference,” not considermade, all, we do“passingif at inonly

1045,360, 365-66, A.2d 1048605v. 135 N.H.Hermsdorf,State
(1992).

authority disciplinetostatutoryandWe have both inherent
Case,(1995); (1983); Wehringer’s490:4attorneys. 311:8 RSARSA

denied,252, (1988), U.S.707, 718, cert. 489130 N.H. 547 A.2d 259
(1989). attorneysdiscipliningtask of andsupervising1001 “The

court.”of thisuponwithin this falls the shoulderssquarelyState
(1991).167,Case, 602, 605, In594 A.2d 170Astles’ 134 N.H.

task, authorityto rule-makingof this and ourpursuantfurtherance
Constitution, a“this court . . . has establishedunder the State

regu­has forresponsibilityconduct committee whichprofessional
Eshleman, 564, 567,128 N.H.Rousseau v.lating attorney conduct.”

CONST, II,(1986) (citation omitted);243, pt.see N.H.519 A.2d 245
Court Rule 37charged, Supreme73-a. The committee is underart.

(amended 7, 1996), misconductinvestigating attorneywithMarch
for, attorneysthis courtdiscipline byand ordisciplining, requesting

of conduct. Theprofessionalfound to standardshave violated
inout in Rule 37 andby the committee are setprocedures followed

and of Professional Conduct Committeethe Rules Procedures the
1996).(amended 7,March

pre-amendment Supremeof theconfidentiality provisionsThe
37(17) provided:Court Rule

(17) Confidentiality:

(a) Misconduct. All records andProceedings Alleging
byof misconduct anproceedings involving allegations

shall and shall not be disclosedattorney be confidential
except:

(1) isprosecution chargesWhen the of formal initiated
by filing Hampshirethe of a with the Newpetition

Court, case,in which asSupreme except provided by
section all infor-regarding resignations, pleadings,9 the

proceedings, proceedingsmation admitted at thethe
(other supremethemselves than of thedeliberations

court), decision, orpublic;and the shall be
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(2) attorneyWhen an topursuantseeks reinstatement
12,section in which the proceedingscase before the

shall inprescribedcommittee be conducted the same as
(1); orsubsection

(3) attorney/respondent, prior filingWhen the to the of
charges, requestsformal that public,the matter be in.

file, productwhich case the entire other than the work
committee,and internal memoranda of the shall be

public; or

(4) investigation uponIf is a convictionpredicatedthe
of for a orrespondent upon public disciplinethe crime

jurisdiction,in inimposed upon respondentthe another
pertainingwhich the entire file to orcase the crime the

public discipline, productother than the work and inter-
committee,nal of public.memoranda the shall be

All in(g) Duty Participants. participants proceed-theof
ings so asshall conduct themselves to maintain the confi-
dentiality by dutymandated this rule. Violation of this shall

contempt supremeconstitute an act of of the court.

parties agree proceedings byThe that the initiated the petitioner’s
to do not fall ofcomplaints any exceptionsthree the PCC under the

37(17)(a).in priorlisted Rule

tointerprets prior prohibit peti­The PCC the rule the
tioner from both fact that anddivulging complaintsthe he filed the
any from hismightinformation he have learned interaction with the
committee, prevent disclosing underlyingbut not to him from the

correct,facts and substance of his This is but notcomplaints. quite
ofcomplete. plain language precludedThe of the rule disclosure

gainedinformation to but not informationproceedingsrelated
ofindependently disciplinary process, including underlyingthe the

filing complaint. prohibitionset of facts that led to of a Thethe
further, however, to all ofencompass aspects complain­extended the

Thus,ant’s aninvolvement with the unlessdisciplinary process.
exception to the a wasconfidentiality applied, complainantrule of

filed,revealing complaintbarred from fact that a had been whatthe
committee,information or testimony complainantthe theprovided

any action taken inby response complaint,the committee to the and
informationany acquired by complainant throughthe interaction

with the committee. Even when the committee deemed a complaint
and attorney investigationwell-founded the under received an
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forever barredwas stillreprimand, complainantor a theadmonition
information, exceptionanunlessthispublicly disclosingfrom

is andrule clearpriorlanguagethe of theBecauseapplied.
by judicialto modificationsubjectis notunambiguous, meaningits

268, 271457, 462, 464A.2dN.H.Flynn,State v. 123construction. See
(1983).

37(17), thusRulepriorofnow to the whetherquestionWe turn
theto underspeechfreepetitioner’s rightoffended theinterpreted,

obvious, not dispute,and the doesthink it PCCfirst amendment. We
inexpressionofby content thetriggeredthe was thethat rule

perceivedthebased onspeechrulequestion. suppressedThe
whata ofconfidentiality,of and determinationbeneficial effects

be without referenceto rule could not madesubjectwas thespeech
Dist. v. WisconsinMadison Sch.speech.to the of the Seecontent

(1976);167,Comm’n, Doe v. State Fla.175-76Rel. 429 U.S.Emp. of
(S.D. Fla.Com’n, 1520, 1523-24Supp.748 F.QualificationsJudicial

1990).

37(17)(a) tradi­speechtoof Rule extendedscope priorThe
firstthe amend­protectionthe solicitous oftionally mostaccorded

itsofment; government’s performancecriticism of thenamely,
624, (1990);Smith, v.632 Millsv. 494 U.S.duties. ButterworthSee

(1966). rule,Alabama, complainanta214, 218-19 Under the384 U.S.
particular investigationof awishing handlingPCC’sto criticize the

disclo­from so becausepermanently doingbarredmight have been
took as as thean wellinvestigation place,of fact thatsure the mere

committee, have thetaken the would violatedspecific byactions
ondiscussionpublicof the Moreconfidentiality process. generally,

investiga­partiéiilar attorneys correspondingthe conduct of and
hindered, not altogetherwould haVe been whenbytions the PCC

stifled, be that of suchby gainsaid protectionthe rule. It cannot
Any regulationdebate at the heart of the first amendment.lies

passin that must the ofattempting to rein debate strictest
Sullivan,Yorkconstitutional tests. See New Times Co. v. 376 U.S.

(1964).254, 269-70

thatSupremeThe United Court has statedStates “[c]on-­
invalid,”regulationstent-based are B.AV. v. St.presumptively

Paul, (1992),377, 382 “state to punish505 U.S. and that action the
satisfyof truthful information canpublication seldom constitutional

standards,” Co., 97,Publishingv. MailDailySmith 443 U.S. 102
(1979). A concerningcontent-based matters ofprohibition speechon

th,esubjected exacting“must topublic scrutiny.”interest be most
312, 321 (1988).Boos v. To suchBarry, scrutiny,485 U.S. survive the

must a andprohibition compellingserve State interest be narrowly
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interest, LocalPerry PerryEd. Assn v.accomplishto thattailored
37, (1983),Assn., targeted speech45 or else theEducators’ 460 U.S.

ofcategories expressionnarrowly-definedmust fall into one of a few
Paul, 383atR.A.V.v. St. 505 U.S.meriting protection,not full see

Rhinehart, 20467 U.S.Times Co. v.(listing categories); Seattle
(1984) trialgained throughinformationto(according protectionless

topower regulateIf has thecourt’s the Statediscovery process).
not, attaininginso as“must be exercisedpowerthatspeech,some

end, freedom.”infringe protectedto theundulya permissible
(1940).Connecticut, 296,310 U.S. 304v.Cantwell

by priorpurposes servedrecognized severalpreviouslyWe have
from37(17): (1) attorneyof anreputationof theprotectionRule

(2) complain­ofanonymityof theprotectioncomplaints;meritless
(3) integrity pending grievanceofants; maintenance of theand

910,Merski, 901,121 N.H. 437v.investigations. Statecommittee
(1982). indenied, The PCC710, (1981), 455 U.S. 943715 cert.A.2d

confidenti­bypurposesadditional servedits severalprovidesbrief
ality:

(4) use the Commit-litigants woulddisgruntledchronic or
limitedtaxing thelitigationcollateralas a forum fortee

(5) theCommittee; possibilityavoidance ofof theresources
aof the fact thatusemight publicationthat a complainant
apursueor to“bully pulpit”as ahad been filedcomplaint

(6) arevendetta; protectedand client confidenceswitnesses
(7)unsubstantiated; preservingandareallegationsif the

discipline.informal

(8) of theprotectionpurposes:added two furthermayTo this list be
publicfrommightthat resultloss of confidencebar from theState

Supremesee Doe v. Courtcomplaints,of frivolousdisclosure of
(9)(S.D. 1990); encourage-981, andFlorida, 987 Fla.Supp.734 F.

Court Ruleresign Supremeunderattorneys toinvestigatedofment
Communications, Inc. v. 435 U.S.37(9), Virginia,see Landmark

(1978).829, 835-36
thefrom disclosure underprotectedthat wasinformationThe

filed,had whatthat a beencomplaintfactrule included theprior
committee,provided thetestimony complainantor theinformation

asresponse complaint,in to thecommitteebyaction taken thethe
the com-throughby complainantlearned theas informationwell

committee, including comments andinteraction with theplainant’s
in This informationprocess.theparticipantsof othertestimony

onto comment theabilityon a complainant’sdirectlybears
fact that aprocess. Theattorney disciplinaryofworkings the

not change analysis.does theinvestigationinitiates ancomplainant
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(9th 1994), cert.Grimmer, 1115, 1118-19Lind v. 30 F.8dSee Cir.
(1995). examining thedenied, byour reviewbegin115 902 WeS. Ct.

Ruleprovisions priorofby confidentialityserved theState interests
37(17).

theboth ofprotection reputation,first the ofWe consider
underand of individual attorneysbar as an institutionState

In Communi­complaints.from frivolous Landmarkinvestigation,
stated,cations, in theInc., CourtSupremethe United States

context, is anjudicial reputationthat to officialdiscipline “injury
that would otherwise berepressing speechinsufficient reason for

toreputationfree. . . . institutional of the is entitledeourts[][T]he
greater weightno in the constitutional scales.” 435 at 841-42U.S.

omitted). reputationcitations of the State(quotation Surelyand the
bar is to no than is of theprotection reputationentitled more the

judiciary.State

attorneysWith to in individualregard capacities,their we
Merski,longhave held that of court.”attorneys are the“officers]

908,121 Although recognizeN.H. at 437 A.2d at we that713.
are,attorneys publicare not officials in that thejudgesthe sense

amendment,importancefundamental of the first combined with the
court,role of asattorneys compelsofficers of the the ofapplication

similar ofprinciples free to the ofexpression reputational interests
at withattorneys, respectleast to in thisthe issues ease.

Assuming that ofarguendo protection fromreputation
damage by complaintscaused frivolous may justify restriction of a
complainant’s 87(17)(a)right expression,to prior Rule and (g)
prohibited speechmore than necessary by preventingwas disclo­
sure of well,well-founded complaints as and accordingly were

Tucker, 479,overbroad. See Shelton (1960);v. 364 U.S. 488-90
Cantwell, 310 at AnyU.S. 304. interest an attorneythat or the State
bar as an mightinstitution have in preventing damage reputationto

bycaused complaintswell-founded is to justifyinsufficient curtail­
aing complainant’s Button,free speech rights. See N.A.A.C.P.v. 371

415, (1963)U.S. 432 (considering application of prohibitory torule
case).contexts different than presentedthose in that

To legitimatethe extent stake,interests in reputation are at an
accused attorney has always had arecourse to defamation action
based on defamatory statements made aby complainant outside of

disciplinarythe process. Supreme 37(5),Court Rule as it existed
during case,the time relevant to this provided:

(5) Immunity'. Each person shall be immune from civil
for all ofliability his statements made in good faith to the
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committee, the of attorney generaloffice the or to this court
or given in any investigation or proceedings topertaining
alleged misconduct of an Theattorney. protection thisof

doesimmunity not as to statementsexist made to others.

added.)(Emphasis addition,In “the filing complaint[s]of false could
perhaps punished,be imposing priorwithout inspeech,restraint on
much the way perjury filingsame or the reportsof false of crime are
punished.” Florida,Doe Supremev. Court Supp.734 F. at 988.of

The confidentiality provisions sufficiently narrowlywere not
to anytailored meet in protectingState interest the ofconfidences

assume,andcomplainants witnesses. We arguendo, that the State’s
legitimate interest in “encouraging] complaints, inassistance
investigations, and and truthfulcomplete testimony,” Kamasinski v.

Council, (2d106,Judicial Review 44 1994),F.3d 110 Cir. requires
that confidentiality testimonyof be available to andcomplainants
witnesses. This interest could be byadvanced permitting, rather
than requiring, Smith,Seeconfidentiality. Butterworth v. 494 atU.S.

in633 (concluding grand jury context that “the concern that some
willwitnesses be deterred from presenting testimony due to fears of

retribution is . . . bynot advanced this prohibition; any witness is
free divulgenot to his own testimony”).

We next address the State interest of preserving the
integrity pendingof investigations by protecting proceedingsPCC
from as a “forum formisuse collateral aslitigation,” “bullya pulpit”
endowing a complaint with an air of legitimacy,unwarranted or as a
means of apursuing agreevendetta. We that such misuse of the

avoided,disciplinary process is to be but the inconcern each of
misplaced merit,these three cases is complaintwhen a has because

bringing a valid cancomplaint hardly asqualify misuse of the
disciplinary process. If the claims,concern relates to meritless then

37(17)the confidentiality provisions priorof Rule were overbroad as
to meritoriousapplied Doecomplaints. See v. State Fla. Judicialof

Com’n,Qualifications 748 F. atSupp. 1528.

The final toState interest be considered is the facilitation of
the PCC’s duties through “preserving discipline”informal and
encouraging resignation by 37(9).attorneys pursuant to Rule Under

rules,the prior the willingness of an attorney to accept an
reprimandadmonition or without formal proceedings or to resign

voluntarily prejudicewith may well dependedhave on whether the
complaint confidential,would remain thus obviating the need to seek
vindication against a publicly-filed complaint. gainThis in efficiency
of processthe and cooperationthe of attorneys under investigation
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complainant’sof ajustifyto restrictionsufficiently compellingis not
considering theexpression, particularlyto freerightfundamental

in Rule 37.provision priorscope confidentialitybroad of the

RuleCourtprior Supremeofconfidentiality provisionsThe
to meet37(17)(a) narrowly tailoredsufficientlyand were not(g)
amend­failed firstaccordinglyinterests havecompelling State and

scrutiny.ment

ordered.So

retired,BATCHELDER,J.,BRODERICK,J., did not participate;
490:3; whoallby special assignment under RSAparticipated

concurred.participated
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