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complainant’sof ajustifyto restrictionsufficiently compellingis not
considering theexpression, particularlyto freerightfundamental

in Rule 37.provision priorscope confidentialitybroad of the

RuleCourtprior Supremeofconfidentiality provisionsThe
to meet37(17)(a) narrowly tailoredsufficientlyand were not(g)
amend­failed firstaccordinglyinterests havecompelling State and

scrutiny.ment

ordered.So

retired,BATCHELDER,J.,BRODERICK,J., did not participate;
490:3; whoallby special assignment under RSAparticipated

concurred.participated
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Howard,Jeffrey R. attorney general Zuckerman,S.CMark
attorney general,assistant on orally),the brief and for the State.

Rothstein, defender,David Concord,M. assistant appellate of by
brief and for theorally, defendant.

j.BRODERICK, trial, defendant,a jury Melcher,After the John
was convicted of count of aggravatedone felonious sexual assault.

(1986).See RSA 632-A:2 In this appeal, the defendant argues that
J.)(Mohl,Superiorthe Court in itserred instructions to the jury

regarding offense,the elements of the and in admitting evidence of
other bad acts in the State’s case in chief under New Hampshire

404(b).Rule of Evidence We reverse and remand.

I

trial,At the allegedState the following 1986,facts. In the victim
sister,lived with mother,her defendant,her and the her mother’s

boyfriend. When the victim was yearsthirteen old and her mother
out,was the defendant entered the victim’s bedroom and exposed

himself. toldHe he was goingher to teach her about oral sex and
told to refused,her kiss his penis. She and the defendant grabbed

byher the hair and pulled her to him until she kissed his penis.
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court errone-trialthat theappealonarguesfirstThe defendant
indictmentinstructions. Thejuryin its“fellatio”ously defined

in .. .engage[d]“knowinglythat heallegesdefendantagainst the
.in . .fellatio“engage[d]havingbyof another”penetrationsexual

case, theof the State’sAt the closejuvenile.”femalewith a
ofinsufficient evidenceupondismiss basedmoved todefendant

ultimatelyandmotionthiscourt deniedThe trialpenetration.
jury thatinstructed the

in sexualengageddefendantmust that theproveState[t]he
case, penetrationthis sexualofFor purposespenetration.

is thethat fellatioyouI will tellofthe act fellatio.includes
notdoesact of fellatioThepenis.of theoral stimulation
andcavityoralin thepenisof thepenetrationtherequire

ejaculation.forrequirementis nothere

instruction.thischallengesThe defendant

any aggravatedofmaterial elementis apenetration“Sexual
v.632-A:2.” Stateunder RSAassault offensesexualfelonious

(1993).704, The414, 416, 705Chamberlain, 628 A.2dN.H.137
as, things,among otherpenetration”has defined “sexuallegislature

Fellatio; or . . .or . . .intercourse; Cunnilingus;. .or .“Sexual
(1986).632-A:l, is not“Fellatio”. . .” RSA VAnal intercourse .

view, is“fellatio”In becausein statute. the defendant’sdefined the
of mustany fellatiopenetration,”of “sexual definitiona subset

“passingaswhich the defendant defines“penetration,”include
disagree.or into.”through We

that ouroutset, assertionrejectAt we the defendant’sthe
(1980),John, 61, 410 A.2d 1126in v. 120 N.H.decision State St.

John, alleged that the Statecontrol. In the defendantshould St.
prove beyondtrial to apresentfailed to sufficient evidence at

63,in form of See id. atdoubt the fellatio.penetrationreasonable
that ofappeal, parties agreed proof410 A.2d at 1127. On the

ofrequired, only sufficiencywas and we reviewed thepenetration
64,to Id. at 410 A.2d atprove penetration.the evidence offered

requires penetrationactual as a matter of lawWhether fellatio1127.
court; our in St. Johnconsequently, rulingwas not before thethus

dispositive.is not
legislaturecourt is final arbiter of the of asthe intent the“[T]his

in words of a as aexpressed the statute considered whole.” State v.
(1995)Arris, 469, 471, 828,656 A.2d (quotation139 N.H. 829

omitted). (1986) thatrequiresRSA 625:3 we construe ofprovisions
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terms,import“according andofto fair theirthethe Criminal Code

promote justice.”to
suppliedlegislatureThough “fellatio,” it hashas not definedthe

construingpenetration” RSAto inof be usedthe definitions “sexual
632-A:l, V, defini-632-A:2, “fellatio” is one of theseandsee RSA

statutoryprecept theconstruction thatoftions. “It is a basic
meaning.” Appealin controls itsof a term a statutedefinition of

560, 565, 1183,N.E., 556 A.2d 1186131 N.H.Rehab. Assoc’s of
(1989). meaning,commonlyaccepted then, isfellatioitsWhatever

purposespenetration” statute, itwhether or notfor of the“sexual
through“passingpenetration in orthe sense ofinvolves actual

language unambiguous,statutorythis is clear andinto.” Because
subject by judicialmeaning is to modification construction.”“its not

(1992)469,Dushame, 309, 314, 472136 N.H. 616 A.2dState v.
omitted).(quotation

toexplainA trial court’s instructions serve “to state and the
language, applicablein the rules of law tojury, intelligibleclear and

Cegelis, 783,249, 252, A.2dv. 138 N.H. 638 785the case.” State
(1994). case, juryIn court instructed the that fellatiothis the trial

that act of fellatio doespenis,”is “oral stimulation of the and “[t]he
Thispenis cavity.”not the of the the oralrequire penetration in[to]

asunderstandingaccords with common of fellatio “thedefinition the
of satisfaction oral stimulation of thepractice obtaining bysexual

THIRD NEW INTERNATIONAL DICTIONARYpenis.” WEBSTER’S
1961). trial court’s instruction to(unabridged explained836 ed. The
intelligible language applicablein the law to thejurythe clear and

was no error.case. There

Ill

argues improperlydefendant next that the trial courtThe admit-
prior Hampshireof bad actsted evidence under New Rule of

404(b). sought preventtrial,Evidence Before the defendant to the
yearsintroduction of within orevidence that three four of the

charged offense, victim;had andthe defendant “tickled” fondled the
later, occasions,onthat the defendant and several had fondled the

genitals shaving legs;victim’s breasts and while wasshe her and
that the defendant oncehad the victim sit onnaked a couchbetween

body.”[her]himand her mother so that she would“feel better about
The State did not seek inindictments connection with these

(1986)allegations. (prohibiting632-A:3,See RSA III sexual'contact
old).person years agreedwith under trialthirteen The court with

prior plan bythatthe State these bad acts demonstrated a the
through escalatingto condition the victimdefendant an series of
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to show thewas also relevantassaults, that the evidenceand
and the defendant.victimbetween therelationship

andemotionallyis anassaultthat sexualrecognizescourtThis
victim is a minor.crime, theso whenuniquelydamagingphysically

involved un-in this caseassaultof sexualallegations priorThe
Nonetheless, whethermust determinewerevolting acts.seemly and

withoutof evidenceunder our rulesadmissibleincidents arethese
toofadmission evidenceagainst theprohibitiontheeviscerating

clearalwaystask is notThispropensity.orcharacterdemonstrate
aonsexual assaultacts concernpriorwheneasy, particularlyor

minor.
404(b), provides:whichbegin with RuleWe

crimes, acts is not admissibleorwrongs,ofEvidence other
thatin to show theof a orderpersonto the characterprove

however, bemay,Itconformityin therewith.person acted
motive,ofsuch aspurposes, proofforadmissible other

intent, identity,plan, knowledge,preparation,opportunity,
of or accident.or absence mistake

trial, is“to ensure that the defendantIn criminal this rule servesa
acharged preventof as andtried on the merits the crime to
v.wrongs.”on of other crimes or Stateconviction based evidence

(1995).Bassett, 493, 496, 891,N.H. 659 A.2d 894 The rule139
play process,notions of fair and due which“long-establishedreflects

forbid a on basis of fromjudging person arisingthe innuendos
conduct which is to the for which he or she ischargesirrelevant

13,trial.” v. F.2dpresently standing Cortijo-Diaz,United States 875
(1st 1989).15 Cir.

crime,ofemotionally chargedGiven the nature the there
404(b)temptation regard differentlyexists a natural to Rule when a

sure,has fordefendant been indicted sexual assault. To be a person
who has suffered a sexual assault is a victim and bothdeserves the

Mosteller,community’s and itssympathy support. PopularSee
Justice, (1995)487, (book review).109 HARV.L. REV. 489 &n.10 But

404(b)and processthe fairness due underlyingconcerns Rule are no
in inpertinent anyless sexual assault cases: as in whichcase a

object act,isperson the of a criminal norneither the victim the
has a claimcommunity special regardwith to a particular defendant

by trial,until that defendant is determined a fairjury, after a to be
ofperpetrator charged.the the act See id.

mind,With inprinciplesthese turn towe the of priorevidence
misconduct at issue in this ofcase. Evidence bad acts is onlyother

“ifadmissible relevant for a purpose other than to prove the
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defendant’s or if thedisposition,character there is clear proof
acts,defendant committed the other and if to theprejudicethe

defendant not substantially outweighdoes the of theprobative value
Kirsch, 647, 653, 937,evidence.” State v. 139 N.H. 662 A.2d 942

(1995). We will not disturb the trial court’s decision to suchadmit
evidence absent an abuse of discretion. Id.

The defendant initially challenges the admission theof
other bad acts on relevancy grounds. The State inbears the burden
criminal matters of demonstrating the relevance of other bad acts.

McGlew, 505, 509, (1995).See State v. 1191, 1195139 N.H. 658 A.2d
relevant,To be the evidence must to prove“tend or andisprove

issue inactually dispute, without relying upon forbidden inferences
character,of predisposition, 510,or Id. atpropensity.” A.2d at658

words,1195. In other no link in the chain of inferences justifying
canrelevance be from priorderived the conduct’s tendency to show

Bassett,or disposition.character 499,See N.H. at139 659 A.2d at
896; Rubio-Estrada, 845, (1stUnited States v. 857 F.2d Cir.853
1988) (Torruella, J., Adissenting). less stringent inquiry would
undermine the “fairness of trial to which every [person] is entitled.”

245, (1876).State Lapage,v. 57 N.H. 289

A

above,As noted arguesthe State first that the other acts
evidence was relevant to show a ofplan ever-increasing sexual
assault on the victim. distinguishingThe characteristic of a plan “is
the of a planexistence true in the defendant’s mind which includes

chargedthe and uncharged stagescrimes as in plan’sthe execu­
Whittaker,tion.” State v. 524, 528, 936, (1994)138 N.H. 642 A.2d 939

omitted).(quotation Viewed objectively, the other bad acts must
tend toclearly show that the defendant had “a definite prior design

or system which included the ofdoing the act charged as a part of
its 2 WIGMORE,consummation.” J. 304,§EVIDENCE at 249
(Chadbourne 1979).rev. That a sequence of acts resembles a design
when inexamined retrospect is not enough; priorthe conduct must
be intertwined follows,with what such that priorthe conduct and

chargedthe act are mutually dependent. Whittaker,See 138 N.H. at
528, 642 A.2d at 939.

Application of this standard is no priordifferent when bad
acts and the charged offense involve sexual misconduct. Compare
Kirsch, 655,139 N.H. at 662 A.2d at (prior misconduct)943 sexual
with Koehler,State v. 469, 472,140 N.H. 788, (1995)669 A.2d 790

act).(prior fraudulent There are many ininstances which isolated,



829

victimon sameoccurred themay havesexual assaultsdiscrete
mind, thisthough priora inhaving planwithout the defendant’s

disposition.orbad characterwould establishprobablyconduct most
theto show thatbe relevantmisconduct topriorFor sexual

priorbetween thedependencemutualplan,had a thedefendant
actualanyfromact still must be divorcedchargedandconduct the

Otherwise, thecharacter.onor the defendant’simplicit reliance
indiscriminately manyin casesof a could be claimedplanexistence

toserve, a avenueasinappropriately, readyassault andof sexual
404(b) designedexpresslywasof evidence that Rulethe admission

to exclude.

ease, ticklingargues that the defendant’sIn this the State
actchargeda the establishfondling yearsand the victim few before

to victim whiledesignhad in mind a definite fondle thethat he then
to her. Theselegs, ultimately uponand force himselfshe shaved her

hadacts, however, show that the defendantdo not tend todisparate
— act with whichplan, purported goal plana because the of the the

— on theircharged clearly hingewas did notthe defendant
acts not themutually dependent. Thoughoccurrence. The were

toprior opportunitiesdefendant’s conduct does show that he seized
arose,the victim as assault over timethey repeatedabuse sexual

not, itself,in and of that had a plan.does demonstrate the defendant
charged uncharged mutuallyAbsent evidence that the and acts were

we cannot in andependent, say that the defendant had mind
ofoverarching prior part.scheme which each of the acts was but a

Whittaker, 528,See 138 N.H. at 642 A.2d at 939.

B

The State also contends that the bad acts isother evidence
relevant here to show in bythe context which the crime occurred
demonstrating relationshipthe between the defendant and the

404(b)victim. specificallyRule does not forprovide admissibilitythe
“context,”of other acts toevidence but it allow suchprove does

to “forevidence be admitted than toany purpose proveother the
ofcharacter a inperson order to show that inpersonthe acted

conformity 91, 95-96,therewith.” State v. Blackey, 137 N.H. 623
1331, (1993) omitted).A.2d (quotation1334 We have thatindicated

may among Johnson,context be purposes.these other See State v.
578, 584, 213, (1988).130 N.H. 547 A.2d 216 relevant,To be this

evidence must still have some direct on an inbearing actuallyissue
fromdispute, apart its tendency Bassett,to show propensity. See 139

496,N.H. at 659 A.2d at 894.
suggestsThe State that the victim’s testimony could not be

evaluated absent an ofunderstanding her withrelationship the
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defendant as bad trial courtbyevidenced the other acts. The
evidence,accepted this for thatadmitting reasoningrationale the

ofrelationship understandingthe was “with to anrespectrelevant
adult,”how this kind of act occurs minor child andbetween a and an

that present“to the act without ofany understanding the relation-
ship parties” “misleadingbetween the would be in the extreme.”
The court then concluded that the evidence was admissible because
the fact of the relationship ultimately “unlikelymade it that actthe
would occur out of the blue.”

Context, instance,in “merelythis is a propen­forsynonym
sity.” (Horton, J.,832p. dissenting). “relationshipTheInfra

parties” nothingbetween the is than historymore the of the
defendant’s prior sexual contact with victim. Tothe from thisinfer
contact, did,as the trial court an of howunderstanding chargedthe

occurred,act could have we must thatnecessarily assume the
defendant onacted the occasion of the incharged act conformity

conduct;with his prior “assumptionthis is linkinescapablethe
chargedbetween unchargedthe and crimes.” Hastings,State v. 137

601, 605, (1993)526, omitted).N.H. 631 A.2d 529 (quotation When,
manner,in this an assumption based upon the defendant’s propen­

sity toward certain action is the essential connection in the infer­
relevance,ential chain supporting the evidence is inadmissible

404(b). Bassett,under 499,Rule See N.H. at139 659 A.2d at 896.
course,Of a decision to admit otherwise inadmissible bad acts in

not,the event,State’s case in could in any justifiedchief be by a
belief in advance of trial that excluding this evidence will mislead
the jury. juryThe potentially could be misled if a prohibitedcourt
the introduction responsiveof evidence after the “opensdefendant
the door.” Taylor, 96, 99-100,See State v. 139 N.H. 649 375,A.2d

(1994).376-77 For ifexample, during trial defense counsel at­
totempted a victimimpeach by “painting an incomplete picture of

bias,”unwarranted the State should not be fromprecluded present­
ing rebuttal onevidence redirect “to complete picture withth[e]
appropriate Recor,detail.” 1382, (Vt. 1988).State v. 549 A.2d 1386
Unless the opensdefendant the door or other bad acts evidence is
admissible for permissibleanother purpose, however, the fundamen­
tal justicedemands of and fairness compel its exclusion. See Lovely

States, (4thv. 386, 1948).United 169 F.2d 389 Cir.

IV

This Court is not bereft of compassion for the victims of sexual
assault, and we are not without ofunderstanding the often unpleas-
ant ofaspects the world in which allwe live. Sexual assault is a
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inheldcrime, quite properlyareits perpetratorsandreprehensible
of sexualpastevidenceBut it is becausepreciselydisdain.public

intoadmissionits unbridledso thatrepugnantmisconduct is
alljury deliberationsimpartialin cases renderwould mostevidence

jurythe attention of the“divertsbut as this evidenceimpossible,
for crimetheresponsibilityofquestionfrom the the defendant’s
Unitedof his bad character.” Statescharged improperto the issue

omitted).1977)(D.C.992,James, (quotation1000 Cir.v. 555 F.2d
Chamber, could beof Star when defendantsUnlike the era the

oursuspect,their character wasguilty merely becausefound
We apresumeis notjustice system inquisitional.modern criminal

aguilt beyond reasonableperson provesinnocent until the State
45,523, 525,Tarantino, 668 A.2d 47v. 140 N.H.doubt. See State

(1995). A of innocence “isnecessary corollary presumptionto the
did, not for is.”that must for what he who hea defendant be tried

(5th 1977).1036,v. 550 F.2d 1044 Cir. TheseMyers,United States
not withhallmark of a that is concernedsystem rightlyrules are the

results, justice.but withobtaining particular obtaining
Reversed and remanded.

dissented;HORTON, J., THAYER, J., joined,with whom the others
concurred.

HORTON, J., dissenting: The reversal of the trial court’s discre­
evidence,bad acts intionary ruling admitting prior my opinion,the

two thisperpetuates perpetuatederrors of court. The errors involve
limitation on relevancy, logicalthe when the chainBassett!McGlew

includes an that on ormay propensity,inference be based character
limitation,and planthe Whittaker which that badsays any prior

proveacts admitted to a mustplan integral plan.be to that See State
(1995)Bassett, 493, 503-04, 659 891, 898-99 (Horton,v. 139 N.H. A.2d

J., McGlew, 505, 511-12,dissenting); State v. 139 N.H. 658 A.2d
(1995)1191, 1196-97 (Horton, J., Whittaker,dissenting); State v. 138

524, 530-32, (1994)936, (Horton, J.,N.H. 642 A.2d 940-41 dissent­
ing).

inThe evidence this wascase to thatproveadmitted the
plandefendant had a or scheme to condition victim tothe accept the

defendant’s sexual advances and to demonstrate the ofcontext the
relationship between the victim and the defendant. The trial court

gave carefullytwice structured limiting instructions to eliminate the
jury’s consideration of this evidence to show the defendant’s bad

orcharacter his propensity to commit the charged crime. The
rejectsmajority admission on first groundthe despite these instruc-

tions, saying that priorthe bad acts must directlybe intertwined
with the charged crime so as to have been one continuing plan in the
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intertwiningmind of defendant and that must sufficientthe their be
support planto an inference that such a in mind of theexisted the

majority require any pathdefendant. The would that inferential
propensity.must ofbe free character and The trial court thetreated

plan. proposed proveoffer as a Whittaker The to that theState
ongoing acceptdefendant held an scheme to condition the victim to

any tendencyhis sexual advances. If this tooffered evidence has
probablemake the existence of this scheme more than it bewould

priorevidence,without this it is relevant. See N.H. R. Ev. If the401.
logicalbad acts are so in orremote time connection from the

charged they probable,crime that wouldnot make the scheme more
they prongthen are not Thisrelevant. is the test for the first of the

404(b)Hampshire analysisNew ofRule Evidence set forth in State
(1995).AlthoughKirsch, 647,653-54,v. 937,139 N.H. 662 942A.2d

reject perpetuationI limitation,the of the Whittaker I would hold
proofthat the offered was toevidence relevant the of a Whittaker

plan, priorand that there was sufficient nexus to include badthe
plan resulting charged rejectthoughacts in the in the Icrime. Even

path,the landmines in the Iinferential would holdBassett/McGlew
paththat the inferential could be traveled without toreference

propensity. plan provenIf, fact,character or in a Whittaker is to the
jury, propensitysatisfaction of the character and are not needed

elements. The defendant had criminal inthe result mind from the
first bad act.

majority rejects ground,The admission onbased the second
saying bearingcontext, that failsthe evidence to have direct on the
dispute, apart tendency propensity.inissue from its to show The

majority rejects finding understandingthe trial court’s that the
relationshipandcontext between the defendant and the victim was

proper proof target jury pursuita fair and for inthe its of the
guiltfact,ultimate or innocence. I would find andrelevance sustain

this ofexercise trialthe court’s discretion.
dangerous permitted proof targetContext is a difficultand under

404(b). many merely synonym propensity,Rule In cases it is a for
proscribed.and therefore This wouldbe true where the sole context

picture relates to the defendant and his likelihood to act in
conformity picture.with the acts in the context In other cases the

picture explains generalcontext the incrime a more sense. This is
relationshiptrue where a is involved and where the reaction of the

part picture.victim is permittedof the context This makes context a
proof target. part historyto,It is of,related and of the the crime.

(Alaska 1980);State,See Burke v. Covington1240, 1250624 P.2d v.
(Alaska 1985).State, App.436,703 P.2d 441 Ct. isContext an
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ofunderstandingat hand. Thein casetarget theappropriate proof
tomuchvictim doesand thebetween the defendantrelationshipthe

wasrelationshipfacts of thisproofand of thethe crimeexplain
jurytheforbadecourt’s instructionsjury.the Theproperly before

contextpath tologicalTheto findusing proof propensity.from such
case,trod, propensity.towithoutin this referencecan be

conductpriorof the defendant’sI that evidencebelieveBecause
admitted, I dissent.respectfullywas properlywith the victim

THAYER, inj., the dissent.joins
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