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ofunderstandingat hand. Thein casetarget theappropriate proof
tomuchvictim doesand thebetween the defendantrelationshipthe

wasrelationshipfacts of thisproofand of thethe crimeexplain
jurytheforbadecourt’s instructionsjury.the Theproperly before

contextpath tologicalTheto findusing proof propensity.from such
case,trod, propensity.towithoutin this referencecan be

conductpriorof the defendant’sI that evidencebelieveBecause
admitted, I dissent.respectfullywas properlywith the victim

THAYER, inj., the dissent.joins
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brief,litem,Penacook,of ad asErline A Reilly, guardian by
amicus curiae.

HORTON,J. This theinterlocutory rulingtransfer without from
J.)Merrimack Court us toCounty (Hampe, requiresProbate

probatedetermine whether the court or the court hassuperior
jurisdiction custody disputes parentsover between unwed when

no courtguardianship superiorthere are issues. We hold that the
jurisdiction.has exclusive

Ellsworth, defendant, Heath,The plaintiff, Clint J. and the Wendy
parentsare the natural of a minor son. partiesThe have never been

They did, however, togethermarried. live from January 1992 until
June Their son was1993. three months old partieswhen the
separated. plaintiffThe petition rightsfiled a to determine custodial

1,1993.in superior case,the court on July During the course of the
superior temporarythe court awarded custody plaintiff,to the

visitation,granted the aappointed guardiandefendant and ad litem.
7,1995.hearing But,A final for 14,was Julyscheduled November on

1995, plaintiff petitionthe filed another for custody and insupport
Countythe Merrimack Probate Court. The defendant moved to

probatedismiss the court petition. probateThe court thereafter
approved this interlocutory ruling.transfer without See SUP. CT. R.

accepted9. We this case and stayed proceedingsall in superior court
pending our decision.

followingThe questions bywere transferred probatethe court:

1. the probate jurisdictionDoes court have exclusive over
child andcustody support cases child’sbetween the unwed
parents where:

A. Such previouslycases have filed and are pendingbeen
court;in superior

probateB. The court has jurisdic-indicated it will accept
case;tion over the

C. Temporary orders of the courtsuperior currentlyare
effect;in and

D. A final hearing in superior court has been scheduled?

2. If both courts appropriately have jurisdiction in this
matter, which court decides where the case shall be heard
and what criteria are forused this decision?

holdWe that the probate court does not jurisdictionhave to
custodyaward of minora child between the unwed parents of the

child absent issues of guardianship. powerThe of probate courts is



reInSeeby statute.upon themconferredpowerto thelimited
(1992).216, 217324, RSA323, A.2d605N.H.O'Dwyer, 135Estate of

exclusive1995) court hasprobatethethatprovides(Supp.547:3
conservators,ofremovalandappointment“Theover:jurisdiction

bemayasjurisdiction“[a]ny otherminors” andofguardiansand of
or(n). Nothing in 547:3547:3,1(e), RSARSAby statute.”granted

court toprobatethejurisdiction uponconfersother statuteany
guardian.of aappointmentabsent ancustodyaward

ofguardianshipto1, 1996, relatingthe statutesJanuaryofAs
(Supp.463:l-:32See RSAsubstantially revised.beenminors have

1995)1995). states:(Supp.463:3RSA

jointminoreverymother of arefather andI. The
minor, powers,such and thepersonof the ofguardians

in toregardfather and motherand of therights, duties
shall . . .equal.such minor be

prevent probateshall thechapterII. in thisNothing
or ofpersona of the theguardianfrom appointingcourt

both, mayof minor becustody anyor and theestate
such court.parent byto eitherawarded

reordered, in theprovisions are identical to thoseAlthough these
and, fact,enactment, 463:4, (1992), insee RSA :5 haveprevious

invirtually unchanged since their enactment 1911. Lawsremained
104:1, addition, 1, 1996, 463:4,1911, of IJanuary:2. In as RSA
1995) juris-shallprobatestates: “The court exclusive(Supp. have

a of or ofappointment guardian persondiction over the of the the
or of both of minor.”anyestate

involving custody disputes parentsCases between unwed
minor require probate appointof a child do not the court to a

because, statute,guardian by operation parentsof the are automat­
463:3, 1995).joint guardiansthe of RSA Iically (Supp.the minor.

463:3, 1995)II in(Supp. partWhile RSA states that “the ofcustody
court,”minor be toany may awarded either such doparent by we

isolation,that this inlanguage, jurisdictionnot believe taken grants
to courtprobate guardianshipthe absent issues. The clause imme­

thisdiately preceding language deals with ofpower probatethe the
appoint guardiancourt to a even if parentsboth are alive. See
Brooks, 547, 548, 196, 196 (1915).v. 77 Moreover,Brooks N.H. 94 A.

463,chapterRSA viewed in its entirety, provides no support for the
general ofpower probatethe court to award incustody the absence
of appointmentthe of a guardian. statute,interpretingWhen a “we
must in mindkeep the ofintent the legislation, which is determined

the construction ofby examining whole,athe statute as and not
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simply by phrasesisolated words and found therein.”examining
110, 116, 60, (1994)649Appeal of Soucy, (quotationN.H. A.2d 63139

omitted). 463:3, II,in courtlanguage granting probateThe RSA the
to is thepower custodythe to award either parent, dependent upon

section,language of the first clause of that granting probatethe
Coe,power guardian.court the a Cahoon v. N.H.appointto 57Cf.

556, (1876). language recognition right581 This is simply a that “the
Leclerc,of 85custody legal guardianship.”of is a incident Leclerc v.

(1931).121, 123, 249,N.H. 155 251A.

562,by Shaw,Our conclusion is informed v. 121Branch N.H.
(1981). custody432 A.2d 1 a disputeBranch involved between unwed

565-66,of a minor child. Id. at 432 A.2d at Neitherparents 2-3.
however, sole of id. atparent, sought guardianship the child. See

568-69, In any432 A.2d at 4. Branch this court was to findunable
of forspecific statutory grant authority awarding custody absent

570,of a id. at 432 A.2d at 5. theappointment guardian. See When
Constitution a with seeguarantees remedy, parental rights,State as
CONST, 2,I, that, statutoryN.H. art. wept. concluded absent a

court,grant authority, superiorof the as a generalcourt of
570-71,jurisdiction, Branch, 121jurisdiction.has See N.H. at 432

1995).5-6;A.2d at (Supp.see also RSA 491:7
general jurisdictionalThe on courtpower superiorconferred the

II,part ofby Hampshirearticle 72-a the New Constitution is
491:7,defined in which provides:RSA

shallsuperiorThe court take of civilcognizance actions and
real, mixed,pleas, andpersonal according to the course of

law,the common except such actions as are required to be
inbrought probate. . the 547;. courts under RSA ... of

actions for for children ofsupport parents;unwed of...
divorce,petitions of nullity of marriage, alimony, custody of

children and toallowance wife from husband’s property for
children;ofsupport herself and . and of. . all other

proceedings and matters forcognizable therein which other
notspecial provision is made.

We have stated that proceedings“[a]bsent divorce . . . the
superior jurisdictioncourt has no appointto a custodian of a minor.”

Mullin,McLaughlin v. 262, 265, 934, (1994).139 N.H. 651 A.2d 936
however,McLaughlin,In we focused on the language of 491:7RSA

which states: superior“The court cognizanceshall take of...
divorce,ofpetitions nullity of marriage, alimony, custody of children

and toallowance wife from husband’s forproperty support of herself
and children McLaughlin,. . . .” N.H. 264-65,See at139 651 A.2d
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generaldoes not confersectionconcluded that “[t]hisat 936. We
Rather,custody matters.over allsuperior courtjurisdiction to the

administeringdutythe ofsuperior courtimposes upon themerelyit
independent jurisdictionit nouponconfersthe divorce statutes and

265, (quotationA.2d at 936at 651of children.” Id.custodyover the
omitted).and brackets

sought custodyof minor childIn aMcLaughlin, the grandparents
inis a factualthis scenarioof child. Becauseand theguardianship

exclusivelysubject jurisdictionmatter liesthatwhich we recognized
547:3,1(e); N.H.court, McLaughlin, 139see RSAwith probatethe

toMcLaughlinin265, 936, did not have occasionat 651 A.2d at we
of courtpower superiorthejurisdictionalthe generalconsider

II, Hampshire72-a of the New Constitu-established in articlepart
reasons, do not believein RSA 491:7. For these wetion and defined

in this case.McLaughlin holdingis inconsistent with ourthat

Moreover, recognizedin we have that theother cases
entertaining custodysuperior precluded anycourt is not “from ever

the divorce context.” Roberts v.or visitation matters outside of
(1985)478,388, 391, Locke v.Ward, (citing126 493 A.2dN.H. 480

(1979)).136,Ladd, Although no statute119 N.H. A.2d 962399
topower superiorof the court determinespecifically mentions the

divorce, ofprotectionin a “the acustody issues the absence of
uponis orright dependent legislativeconstitutional not enactment

570,Branch,to 121 N.H. at 432grant authority judiciary.”of the
omitted). rightthe of(quotation Accordingly,A.2d at 5 since a

byhis is ourcustody protectedto the of or her child Stateparent
CONST,Constitution, I, 2,art. court aspt. superiorN.H. the the

jurisdictionjurisdiction subjectcourt of has togeneral matter
Branch, 121custody parents.determine issues between unwed See

570-71,N.H. atat 432 A.2d 5-6.

Remanded.

All concurred.


