
39

along a“Enclosed isa which stated:Smith with letterhimself and
agreementcopy fromEC. Masters Consultantsthat releasesof the

repayment #3381, said to Edwardand transfers leasefor lease
requested regards the“in toa confirmationThe letter alsoSmith.”

plaintiff accepted paymentMoreover, ontheof this lease.”transfer
directly intoand Smith enteredMastersfrom Smith afterthe lease

sayacknowledgment. context, we cannot that thein thisViewedthe
referringonlyimproper. jury’s question can beThewasinstruction

acknowledg-respondplaintiff’s letterto to the andthe failureto
properlyby instruction, therefore,The court’ssent Masters.ment

this issue.addressed

Affirmed.

BRODERICK, sit;J., concurred.did not the others
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Michael, Wensley,& of Rochester S. the(PhilipJones Rader on
orally), plaintiff.brief and for the

McLane, Middleton, (JackPA.,RaulersonGraf, & of Manchester
Hewitt, brief,B. Middleton William Jr.and S. on the and Mr.

orally),Middleton for the defendant.

Johnson, appeal byJ. This out of an anarises action association
defendant, Miller,againstof condominium owners the Alvin iswho

condominiums,developerthe of the Summit Vista Lot 8 both in his
Trust,as of the Vistacapacity trustee Summit Lot 8 and individu-

for toally, damages the common areas of projectthe condominium
resulting deficiently system.from a Thedesigned drainage plain-
tiff’s writ numerous theallegations, includingmade violations of

Act, (1995),chapterConsumer Protection RSA the358-A and
(1995).Act, SuperiorCondominium RSA 356-B:65 The Court

J.)(Dickson, $62,202.36ruled for the and inplaintiff awarded
damages. attorney’sThe court also awarded onfees based violations

358-A:10,the Protectionof Consumer Act. See RSA I. The plaintiff
that the erred inappealed, arguing court not orawarding double

358-A-.10,damagestreble topursuant RSA I. The defendant cross-
that the court erred in himappealed, arguing holding personally

forliable violations of the Condominium Act theand Consumer
Protection Act. We affirm in reverse in andpart, part, remand.

plaintiffThe an ofis association owners of condominium units
inlocated Lot of the at8 “Summit Linderhof” condominium

1980,indevelopment Bartlett. See RSA Ingenerally 356-B:35-:47.
defendant agreementthe entered into an with Berlin Cooperative

site,Bank under he plan developwhich would create a to the
arrange necessary eventuallyfor all andregulatory approvals,
purchase the site when market wAre forconditions favorable



41

forThe Trust was created theLot- 8development.condominium
andLot 8 the construction salesduringtitle toholdingofpurpose

defendant, trustee,asand theproject,the condominiumphases of
registrationpurposesfor of condominiumnamed declarantwas the

RSA ch. 356-B.attorney office. Seegeneral’swith the
” atop steepis located at the of“Summit at LinderhofLot 8 at the

a total of twelvecomprised buildings containingof threehill and is
development’s marketing material boastedunits. Thecondominium

rest,the where winter ishigh“a resort aboveprojectthat the was
greenerylushspring bringsandby snow-cappedmarked mountains

proved unusuallyThe to beroaringand white water.” brochure
1987, damage to thein the of extensive was causedprescient; spring

rainstorm,significantof acommon areas as the resultdevelopment’s
melt,which, away leach fields ofsnow washed thecombined with

damaged drainage system.the units’adjacent severelylots and
separatein superior allegingsuit court sevenplaintiffThe filed

Act,counts, chapterof RSAincluding violations the Condominium
356-B, Act, chapterthe Protection RSA 358-A. Afterand Consumer

trial, liable individ-a bench the court found the defendantfive-day
trustee, this appealand as and followed.ually

I. ActCondominium

findingthat court in himThe defendant contends the trial erred
Hampshireof Condominiumpersonally liable for violations the New

Act, I, Act that356-B:65,RSA III. The Condominium mandates

disposes of interest in a condomin-[a]ny anydeclarant who
in ofdisposingium unit of this or who inchapter,violation

requiredsuch omits a fact to be statedany interest material
registration offeringin a statement or statementpublic

. . .purchaser... is liable to the of such interest .

356-B:65, plaintiff’s requestI. The trial court the forgrantedRSA
defendant, trustee,capacitya of law the in his as violatedruling that

“in fact the drainagethe statute that omitted the material that[he]
Further, foundthe court thesystem wholly inadequate.”was

in hisdamages capacityliable for individualpersonallydefendant
dispositionin of the units”participationbecause of his the“material

356-B:65,knowledge material See RSA III.and his of the omission.
therefore, thatargumentwith the first aproceed,We defendant’s

error,356-B:65, IIIliabilityof under RSA wasfinding personal
of courtfindings superiorwe will not disturb the thenoting that

asthey were the evidence or erroneous aunsupported byunless
Wiedenkeller,v. 133 N.H.Realtyof law. C & M Trustmatter See

(1990).476, 354,470, 578 358A.2d
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The defendant argues that the trial court’s ruling was erroneous
because an individual cannot be held personally liable for acts of a
corporation absent evidence that the corporate form was toused
promote injustice See,or fraud. e.g., Butler, 635,Terren v. 134 N.H.
639, (1991).69,597 A.2d 72 The plaintiff 356-B:65,answers that RSA
III is specifically todesigned allow condominium pierceowners to
the corporate veil and impose liability on individual participants.
“Because this is an issue of statutory construction, we first examine
the Marchand,words of the statute.” v. 269, 270,140 N.H.Beaudoin

(1995) (citation745, omitted).665 A.2d 746
356-B:65, III,RSA states:

Any person who materially participates in any disposition of
any interest in a condominium unit in the manner specified
in Iparagraph and knew of the existence of the byfacts
reason of which the liability allegedis to exist shall also be
liable jointly and severally with the declarant ....

The definition of “person” includes “a personnatural . . . capable of
holding 356-B:3, (1995).title to real property.” RSA XXIV

In interpreting the statutory language, we examine RSA 356-­
B:65, III “in the context of the scheme,”overall statutory Opinion

(Solidthe 543,Justices Waste Disposal), 545,135 N.H. 608 A.2dof
870, (1992),872 construing it to with,be consistent and not

to,contradictory provisionsother of the Condominium Act. StateCf.
Farrow,v. 473, 475, (1995).1029,140 N.H. 667 A.2d 1031

Further, presume“we that the legislature does not enact
unnecessary duplicativeand provisions.” Willard,State v. 139 N.H.
568, 570, (1995)1086, omitted).660 A.2d 1087 (quotation Accord­
ingly, 356-B:65,we find that RSA III supplements, and is dependent
upon, the cause of action set in 356-B:65,forth RSA I. In order for

IIIparagraph apply,to a plaintiff must first show ofliability a
declarant under I.paragraph Paragraph III thus allows condomin­
ium owners to “persons”reach other than the declarant who
materially inparticipated and had the requisite knowledge of the
prohibited acts. We defendant,hold therefore that the a natural
person capable of inholding title property, can be jointly and
severally liable 356-B:65,under RSA III.

The defendant Terren,contends that our inholding 134 N.H. at
639, 72,597 A.2d at requires that a plaintiff presentmust evidence
of injustice or fraud in order pierce Terren,to the corporate veil.
however, addressed the ability of a plaintiff pierceto the corporate
veil in the case of a breach of warranty action under RSA 356-B:41
(1991). This court specifically “whether,did not address or to what
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personally misrepresentations, [or]defendants][theextent, made
offeringmisrepresentationsthey in theliable forarewhether

641,Terren,356-B:65,I III. 134N.H. atandunder RSAstatement”
at 73.597 A.2d

materiallyfindingargues that hethat theThe nextdefendant
dispositionparticipated “wasof condominium unitsin the the

allegeslegally the courtlaw.”He that triala matter ofdeficient as
findingsolely trustee,by relying defendant,the ason a thaterred

complex.units in theto certainexecuted the deeds

superior grantedhowever, othercourt, at least twoThe
satisfy participationfindings andthe materialfact that wouldof

includingrequirementsknowledge 356-B:65,III, theof RSA that
disposition“materially participated ofin the the condo­defendant

capacity]. [and][his] . . that noin . knewminium units individual
drainage systemcomprehensive for entirehad installed thebeen

undertakingproject sales.” Wewill not disturbbeforecondominium
bythey unsupportedfindings are theunlessthe of the trial court
AmpleTerren, 640, at134 N.H. at 597 A.2d 72.evidence. See

findings, includingsupports trial evidence thatthe court’sevidence
design, marketingsupervised location, theand ofthe defendant the

statutory approvals, includingarrangeddevelopment all theand for
general. supervised placementfilings attorney ofHethe alsowith

system takingdrainage prior thetitle tothe to the declarant
attorneyregistrationproperty. thestatement filed withOn the

individually,general’s office, defendant, realwas listed as thethe
superiorrulingparty Therefore, the of thein interest. we affirm
severallyjointlyfinding individual, anddefendant,the ancourt as

356-B:65,liable under RSA I and III.
findingargues personalthe ofThe also that trial court’sdefendant

allegeplaintiffliability failed to sufficientwas error because the
findingsupport of materiala there was an omission afacts to that

waived,356-B:65,RSA I. treat issue asfact in violation of We this
cross-appeal,defendant,however, in of failedbecause the his notice

356-B:65,I, Appeal of Toczko,the RSA claim. 136 N.H.to raise Cf.
(1992).480, 800,487,618A.2d 804-05

II. Consumer Protection Act

holdingargues that trial court erred inThe defendant the
superiorpersonally 358-A:2,RSA V and VII. Thehim liable under

theyfindings rulings upheldand of will be unlesscourt’s of fact law
evidentiary support v.or clear error of Patchlack constitute a law.

(1995).313, 1079, toArsenault, 317, In order139N.H. 653A.2d 1082
liabilitypersonal of trust the Consumerassess for acts a under
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Act, will pierceProtection the veilcorporate“[w]e and assess
.liability corporateindividual . . where the identity has been used

fraud,to anpromote injustice or or thewhere defendant has
suppressed the fact of incorporation.” BodyGautschi v. Auto

(1995)Center, 457, 462, 1076,Discount N.H.139 660 A.2d 1079
(citations omitted).

above,Unlike the ofprovisions the Condominium Act discussed
the Act not a specificConsumer Protection does contain provision
that allows to beindividuals held liable for the acts of the
“corporate” entity ofapplication veil-piercingabsent the doctrine.

356-B:65,RSA IIICompare (“person” can be held liable acts offor
“declarant”) actor).a (“person”with RSA 358-A:2 as unlawful

the offindings rulings byBecause fact of theand law court and the
are ofpleadings anydevoid that supportevidence would piercing

veil, Gautschi, 462,the corporate 139 N.H. at 660 A.2d atcf.
1079-80, we the findinghold that trial court erred in the defendant
personally liable for violations of the Consumer Act. InProtection
fact, the court’s withfindings respect to the elements of a Consumer
Protection Act theviolation refer to defendant asspecifically

Therefore,“Defendant we the ofrulingtrustee[].” reverse the
superior court defendant Alvin Miller forholding individually liable

of theviolations Consumer Protection Act and remand case forthe
a determination of theportion general damageswhat of awarded
should be reversed as to Alvin Miller.

III. Damages

plaintiffThe that inargues the trial court erred not awarding
findingdouble or treble after adamages “knowing” but not “willful”

ofviolation the Consumer Protection Act. While we have reversed
the of the courtruling trial defendant Alvin liable inholding Miller
his individual andcapacity, respecttherefore this issue is moot with
to personal liability,Miller’s we respectmust address its merits with

liabilityto the of Alvin Miller as trustee of Lotthe 8 Trust.

plaintiff’sBecause the a statu­argument involves matter of
construction,tory look plain meaningwe first to the of the statute.

Assocs., 234, 237,See v. Bradgate 555,Gilmore 135 N.H. 604 A.2d
(1992).556 If unambiguous, givethe statute is we must toeffect its

316,plain meaning. Patch,and obvious 139 N.H. at 653 at 1082.A.2d
damagesThe provision of the Consumer Protection Act mandates

that the“[i]f court finds that the use of the ofmethod competition
or the act or practice knowingwas a willful or ofviolation this
chapter, times, times,it shall as muchaward as 3 but not less than 2

added).such amount.” RSA 358-A:10 (emphasis
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adisjunctive manifests clearof the “or”find that the useWe
knowingfor or willful acts.damages eitherto awardintent multiple

(1993)1017,Case, 588, 592, A.2d 1019N.H. 620Welts’ 136Cf.
8.4(c)(because Conduct isRules of ProfessionalRule of the

constitutes miscon­alonefinding misrepresentationa ofdisjunctive,
Co., 774, 777,N.H. 435duct); Mut. Ins. 121Boyce v. Concord Gen.

(1981).510, Further, recognized thatwe have512 “[pjursuantA.2d
construction, ‘shall’ is aof the wordstatutoryto rulesgeneral

command, mandatory Cityenforcement.”requireswhich of
(1990).680, 288,683,Doucet, 582 A.2d 290v. 133 N.H.Manchester

Therefore, by denying plaintiff’sthethe court erredsuperior
findingbased the court’s that themultiple damagesfor onrequest

of the Consumerknowingdefendant’s acts constituted a violation
tosuperiorWe this to the courtProtection Act. remand case

damagesor are Seeappropriate.double trebledetermine whether
RSA 358-A:10.

in remanded.part; part;in reversedAffirmed
J., sit;BRODERICK, not the concurred.did others

Grafton
Nos. 94-502

94-685

Ashland School District

v.

Hampshire Children, Yuth, andDivision forNew
Families

23,May 1996


