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604, 608-09, 1079,tencing. Wisowaty,See State v. 133 N.H. 580 A.2d
(1990). may impose1081 The court a ofperiod upincarceration to a

years, may suspendmaximum of one to three and it or partall of
that sentence.

in,Vacated remandedpart; resentencing.for

BRODERICK, J., sit;did not the others concurred.
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M., Sr.,Johnson, Thomas therespondent, appealsJ. The
J.) he his two(Conboy, finding neglectedCourt’s thatSuperior

M.,sons, his incarcerationfollowingThomas M. and Michaelminor
XIX(c)169-C:3,their mother. See RSAkillingafter his arrest for

(1994). aappealsalso the court’s refusal to holdrespondentThe
(1994). ispetitionerSee RSA 169-C:28 Thedispositional hearing.

of New Inc.Special Hampshire,AdvocatesAppointedCourt
(CASA). but to theneglect finding superiorWe affirm the remand

dispositional hearing.court for a de novo
1994,3, respondentthe killed his children’s mother.AugustOn

CASA, histo he stabbed her to death outside mother’sAccording
theeventually pled guiltythe watched. He tohouse as children

a thirty-nine-yearcrime and is now incarcerated under sentence.
incharged degree AugustThe was with first murderrespondent

in the county1994 and ordered held without bail house of correction.
1995). The New for(Supp. HampshireSee RSA 597:1-c Division

(DCYF)Youth,Children, and Families then filed neglect petitions
court, citinghim in the his incarceration. See RSAagainst district

(1994) (RSA 1994).:4,169-C:3, IX, XIX(c), The:7 169-C:7 amended
litem,appointed guardiandistrict court CASA to be ad see STATU­

REQUIREMENTS AND GUIDELINES FOR THE PROCESSINGTORY
AND AND IN THEDISPOSITION OF ABUSE NEGLECT CASES

11-13, the inplaced temporaryDISTRICT COURTS and children
(amended 1994).(1994)care, 169-C:15, :foster see RSA 16

the that the children should berespondent agreedDCYF and
mother,placed respondent’swith their the and DCYFgrandmother,

CASA, however, to accede toneglect petitions.withdrew its refused
(1994) (amended169-C:17, 1995),plan,this see RSA II and filed

neglect petitions hearingsof its own. The district court held on
(1994)petitions, finding neglect,CASA’s made a of see RSA 169-C:18

(amended 1994), a thedispositional requiringand issued order
(1994) (amendedRSAplacement options,evaluation of see 169-C:19

1994). The court a finalpostponed placement,determination of
placement with the foster home.maintaining temporary

169-C:28, the both therespondent appealedPursuant to RSA
adjudicatory of the district court’sdispositional aspectsand the

dispositionalthe DCYF thesuperior appealeddecision to court.
findingcontest the district court’s oforder as well but did not

matter,hearingThe court held one on theneglect. superior
adjudicatory phase,are here on theinforming partiesthe that “[w]e

phase point.”not the at this The court did not allowdispositional
litigation dispositionalof the issue.

respon-Marcia Sink that theCASA executive director testified
dent had had no contact with his children since his incarceration
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objected testimony,the to this he didbegan. Although respondent
duringto call Sink’s statement into doubt cross-­attemptnot

Instead, court order hadexamination. he claimed that a district
not,any opportunityhim to contact his children. He hasdenied

however, order,copy allegedthis court with a of the andprovided
Cathaythe district court has no record of such an order. Brown v.Cf.

(1984)Island, Inc., 112, 115, 43,125 44 has(appellantN.H. 480 A.2d
burden of court with record sufficient to decide issue onproviding

On he notappeal). appeal, disputedoes his lack of contact.
found, evidence,byThe court thesuperior preponderancea of see

(1994); M., 119, 124,RSA 169-C:13 In re N.H. 624 A.2dTracy 137
963, (1993),966 the respondent neglectedthat his children because

XIX(c).incarceration, 169-C:3,of his see RSA It no disposi­made
order, however, remanding aspecttional instead that of the matter

to the district court. The torespondent moved reconsider the
motion,superiorremand order. The court denied the and he

to this court.appealed
respondentThe first the hesuperior findingcontests court’s that

neglected his children. Our standard of review is as follows:

Our is to sustain the of thepractice findings rulingsand
trial court unless arethey unsupported by the evidence or

court, fact,tainted error ofby law. The which is the trier of
is in positionthe best to assess and the evidenceweigh
before it it observingbecause has the benefit of the parties
and their witnesses. Consequently, our task is not to

rather,determine whether we would have found differently;
we determine whether a reasonable haveperson could
found as the judgetrial did.

M., 125,In Tracyre 137 N.H. (quotationat 624 A.2d at 966 and
omitted).citations

The superior respondentcourt found that the hisneglected
XIX(c).169-C:3,children meaningwithin the of RSA That statute

“neglecteddefines child” a parents, guardianas child or“[w]hose
custodian are unable to discharge responsibilitiestheir to and for

incarceration,the child because hospitalization or other physicalof
added.)incapacity.” Other,or mental (Emphasis alternative defini-

(b)“neglected 169-C:3, XIX(a),tions of child” are infound RSA
(1994).

169-C:3, XIX(c),Under RSA a child of an incarcerated
parent necessarily Rather,is not neglected. neglectedsuch a child is

ifonly the incarcerated is toparent discharge“unable or[his her]
responsibilities to and for the child ofbecause incarceration.”[the]
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was incarceratedrespondentthat theappealno ondisputeThere is
theremained so atmother andkilled the children’safter heshortly

Thus, if thewe must determinehearing.courtsuperiortime of the
dischargehe was unable todeterminingin thaterredsuperior court

of that incarceration.becauseresponsibilitiesparentalhis

must bethat this determinationarguesrespondentThe
XIX(b),169-C:3, of the alternativeoneto RSAreferencemade with

unsupported byisargumentThischild.”“neglecteddefinitions of
(1988);169-C:3, 21:2XIX. See RSAof RSAlanguagethe plain cf.

249,298, 300, 250639 A.2d138 N.H.Spectacular,AstroAppeal of
(1994) (when examinesmeaning, court firststatute’sconstruing

ordinaryandplaintheirascribing to wordslanguage,statute’s
169-C:3, XIX with thebeginsRSApossible).wheremeanings

child:,”' by threea followedchild’ means“‘Neglectedphrase,
At the enddifferently situated children.describingsubparagraphs

(c), “or.”(b), is the wordsubparagraphprecedingsubparagraphof
is,169-C:3, XIX aindependently,Thus, of RSAsubparagrapheach

Bay Disposalv.See Merrill Great“neglected child.”ofdefinition
(1984).1101, If a court540, 543, 1103Serv., 484 A.2dN.H.125

anyofrequirementstheprovenhaspetitionerfinds that aproperly
neglect.definitions, findingwill sustain a ofthis courtofone the

contactanyfailure to haverespondent’sWe hold that the
superiorthesupportsincarcerationduring hishis childrenwith

hisdischarge“unable towasfinding respondentthat thecourt’s
See RSAhis incarceration.”because ofresponsibilitiesparental

XIX(e). found,169-C:3, superiorAs the court

ofrespondent’s delegationthatcannot concludethe Court
is in fact anchildren to his mothercustody of thephysical

Suchresponsibilities.hisdischarge parentalofappropriate
Theycare. alsophysicalnot limited toareresponsibilities

Underwell-being.emotionalfor the children’sinclude care
case, the Courtof thisextraordinary circumstancesthe

hisdischarge parentalunable torespondentthe isfinds that
his incarceration.because ofresponsibilities

forms, some, pre-wein andmanycomeresponsibilitiesParental
activethedelegation. requireOtherssume, discharged bybemay

custodian.” RSAor“parent[], guardian,the child’sinvolvement of
XIX(c). fallswell-beinga child’s emotional169-C:3, Caring for

obligationfulfillment of thisNo doubtcategory.latterunder the
temporarilythe adult iscare whilesubstituteperiodicco-exists with

custodianguardian, orparent,But afrom the child.separated
an extendedduringdischarge responsibilitythistopretendcannot
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incontact with the children his or her care.absence without some
(1994) (if170-C:5, I leaves child communi-parentRSA withoutCf.

months, presumedsix is to intend abandonment forparentcation for
terminating parent-child relationship).of There is nopurposes

by superiorthat the time of the court thedispute hearing, respon-
dent had not communicated with his two sons for approximately six
months.

thatrespondent argues superiorThe next the court erred in
of aadmitting psychologist’s report hearing.evidence at the

thesurrounding respondent’sBecause the circumstances lack of
resulted, event,with his children alone would have in inanycontact

of we need notfinding neglect,the court’s address this issue. The
respondent evidentiary arguments appeal,raises other on but we

them, argumentsdecline to address as well. The either lack
discussion, Vogel Vogel,sufficient merit to warrant see v. 137 N.H.

321, 322, 595, (1993), below,627 A.2d 596 or were not raised see State
282, (1992).277, 1246,VanDerHeyden,v. 136 N.H. 615 A.2d 1249

respondent finally argues that the court insuperiorThe erred
refusing dispositionalto hold a de novo hearing pursuant to RSA
169-C:28. This statute reads:

An under thisappeal chapter may be taken to the
orsuperior by representativecourt the child his authorized

interest, state,or any party having an the withinincluding
order;days dispositional30 of the final but an appeal shall

suspendnot the order or decision of the court unless the
court,court so orders. The superior shall hear the matter de

novo, giveand shall an under thisappeal chapter priority on
the court calendar. For purposes chapter,of this a “final

order” includesdispositional petitiona dismissal of a for
neglect byabuse and the district court.

added).(emphasisId.

agreeWe with the respondent that the superior court
misinterpreted this statute. statutoryThe mandate that “[t]he
superior novo,” added),court shall hear the matter de (emphasisid.
leaves no for theroom exercise of discretion. The superior court

Id.;must conduct a de novo hearing on “the matter.” In re Robyncf.
(1983) (“shall”W, 377, 379,124 1351,N.H. 469 A.2d 1352 denotes a

mandatory statutory prescription). The term “the matter” refers to
issues in adjudicatorythe addressed both the finding and the

order,”order.dispositional RSA 169-C:28. The “final dispositional as
the name implies, dispositionaladdresses the aaspect neglectof

Jessica,169-C:3, XI, (1994); J.,case. See RSA :21 In re 130 N.H.cf.
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(decided(1988) prior version1056, under626, 1056-57625, A.2d546
943,56-59,51, 466 A.2dG., 124 N.H.169-C:28); CindyIn reRSAof

169-B and(1983) chapterof RSA(interpreting provisions945-47
169-C:28).to RSA169-D similar

to remandthe discretioncourt hadsuperiorthat thearguesCASA
withoutdistrict courtthe case to theofaspectdispositionalthe

followingtheCASA tosupport, pointsInhearing.a de novoholding
orthe ordersuspendshall notappeal“[A]nin RSA 169-C:28:phrase

added.)(Emphasisthe court so orders.”the unlessof courtdecision
superiorthe“permit[s]provisionthat thisin its briefassertsCASA

theorders ofdispositionaloriginalthekeepcontinue tocourt to
adjudicatoryto the de novomerely upnotin placedistrict court

Thus, that theCASA assumesif itit so desires.”hearing beyondbut
refers to thephrasein quotedthethe word “court”first use of

court.superioruse refers to thecourt, the secondwhereasdistrict
thethatimplausibleIt seemsfor this .view.supportfind noWe
andtwice in one sentence“court”use the wordwouldlegislature

Rix v. Kinderworksto each use.meaningassign a different Cf.
(1992)833, (avoiding548, 551, A.2d 834N.H. 618136Corp.,

result). Moreover, theillogicalproducethat wouldinterpretation
court,169-C:3, IX as “the districtin RSAdefinedword “court” is

theorNothing quoted phrasein theindicated.”unless otherwise
intended the secondlegislaturethat theindicatesof the statuterest

court.the superiorto refer tothe word “court”use of
this case wasaspect ofdispositionalthat thearguesCASA also

court’sbecause the districtthe courtby superiorreviewripenot for
placement.of a finaldeterminationpostponedorderdispositional

disposi-“finalCASA, therefore not aorder wasto thisAccording
termThedisagree.169-C:28. Weorder,” by RSArequiredastional

ofreferring to the ordera term of artorder” isdispositional“final
RSAhearing. Seedispositionalitsfollowingcourtthe district

626, atJ., 546 A.2d130 N.H. atXI, :21; In re Jessica169-C:3, cf.
56-59, 466 A.2d at 945-47.G., 124 N.H. at1056-57; re CindyIn

court tosuperiortherequiredthat RSA 169-C:28We conclude
neglectaspects of thisdispositionalandadjudicatorythehear both

court’s orderthe superiorreverseWe thereforecase de novo.
and remandthe district courtissue todispositionaltheremanding

hearing.dispositionalnovocourt for a desuperiorto the

in remanded.part;reversedpart;inAffirmed

All concurred.


