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DistrictConcord Court
No. 95-553

HampshireThe State of New

v.

BergenScott

23,May 1996

(JohnHoward,R.Jeffrey attorney general Ka,cavas,R assistant
attorney general, on the brief and orally), for the State.

Rothstein,David M. appellate defender, Concord,assistant of by
brief and orally, for the defendant.

Horton, defendant,J. The Bergen,Scott was ofconvicted
lewdness, I(a)indecent exposure 645:1,and see RSA 1995),(Supp.

after a jury J.).trial in (Robbins,Concord District Court The
defendant appeals, arguing that the trial court in­improperly
structed the jury 1(a)that the mens rea for a 645:1,violation of RSA
is “recklessly.” We reverse and remand.

The defendant entered the women’s lingerie department of
Bradlee’s Department 10, 1995,Store on May looked around to
make sure observed,he was not being and then unzipped his pants,
exposed his penis, and rubbed it. There were a number of inpeople
the defendant’s vicinity, and the view of the aisle in which the
defendant was standing was unobstructed. The store’s loss preven­
tion detective observed the defendant’s conduct on the security
camera and immediately police.called the The defendant was then
arrested I(a).for indecent exposure 645:1,and lewdness. RSA

The defendant was tried jurybefore a in Concord District Court.
trial,Prior to the rejectedcourt the proposeddefendant’s instruc­
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I(a),645:1, “purposely”includedwhichelements of RSAtion on the
on thejurytheInstead, court instructedthethe mens rea.as

lewdness as follows:andexposureof indecentelements

are that the defendantthe offenseofelements[T]he
he shouldwhichunder circumstancespenishisexposed

affront, and the othercauselikelyhave known would
recklessly.acteddoingin sothe defendantelement is that

in thecontained“recklessly”ofthe definitionThe court then read
(1986).II(c) The returned a verdict626:2, juryCode. RSACriminal

instructingincourt erredthat thearguesThe defendantguilty.of
rea, and insteadmensrequiredis the“recklessly”thatjurythe

See RSA“purposely.”ismental stateappropriatethat theargues
butII(a) (1986). trial court erredthat the626:2, The State concedes

I(a) “knowingly.”rea of645:1, a mensrequiresRSAcontends that
(1986).II(b)626:2,See RSA

andexposureindecentmisdemeanorguiltyA is ofperson
any“[f]ornicates, genitals performshis orexposesif helewdness

which he shouldcircumstancesundergrossother act of lewdness
645:1,645:1, I(a). RSARSAor alarm.”likely cause affrontknow will

for a violationI(a) necessaryreamensrequisitenot define thedoes
theforprovidedmental state is nota specificstatute. “Whereof the

626:2, I, culpableof arequiring proofasoffense, RSAwe read
of thein of the naturelightappropriatewhich ismental state

inthe conductpunishingforthe considerationspolicyoffense and
554,672, 673, 555671 A.2dGoodwin, 140 N.H.v.Statequestion.”

omitted).(1996) (quotation

decidingcrime in theorigins of athe common lawWe look to
v. 136Ayer,See Statethe statute is silent.rea whenrequisite, mens

(1992). was923, exposureIndecent191, 194, 925612 A.2dN.H.
Messina v.common law. Seeintent crime atgeneralaconsidered

1957).(Md. offense of indecent578,State, “[T]heA.2d 580130
act, thatintentional [and]of a wilful andmust consistexposure

beforecharged provedbe andalwaysmustof the offenseelement
Inde­UponPredicatedAnnotation, Criminalconviction.” Offense

(1964) cases1353, (discussing1356A.L.R.2dExposure,cent 94
ofcommon law offenseintent in thethe element ofinvolving

452,170, 171, A.77 N.H. 89Burgess,v.see Stateexposure);indecent
ais(1914). the of the defendantpartintent onrequisite“The452

himself, to himselfexposenot an intentandexposeintent togeneral
way.” 67 C.J.S.particularin anyindividual oranyto particular

626:2,II(c) (1978) (footnotes omitted); IVsee RSA§Obscenity
“knowingly”(1986) interpreted as“wilfully” bethat(requiring
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requirements appears”); Ryallto furtherimpose“a purposeunless
1958).(Tenn.809, law conceptThe commonState, 811v. 321 S.W.2d

loosely with the Criminal Code’scorrespondsgeneralof intent
194,136 612 A.2d atAyer,See“knowingly.”state of N.H. atmental

Therefore, mens rea“knowingly”that the most925. we believe
crime of indecentrequiredstate for thematches the mentalclosely

at common law.exposure
I(a)645:1,of RSApoints legislative historyto theThe defendant

appropriateis the mensposition “purposely”to his thatsupport
I(a),645:1, forfor the Commission therea. As the basis RSA

the NewCriminal cited section 245.00 of Yorkof the LawsRevision
intentionallyCode, exposethat the defendantrequireswhichPenal

thethe Revision of CriminalCommission forhimself.
ReportLaws, to Recommendof Commission Codification

(1969);§Laws at see N.Y. Penalof 590:1 comments 106Criminals
1989). however,645:1, I(a), is§ RSA(McKinney onlyLaw 245.00

statute; not requirementsNew York it does mirror thesimilar to the
§ withN.Y. Penal Law 245.00 RSACompareof that State’s law.

I(a).645:1,

exposure designedThat the crime of indecent is not to
punish merely supportsaccidental or inadvertent ourexposure

II(c).§Obscenity67 C.J.S. “A actsholding. person knowinglySee
to to a that is a materialrespectwith conduct or circumstance
offense he is aware that his conduct is of suchelement of an when

II(b).626:2, Innature or that such circumstances exist.” RSA other
words, when thatknowinglya defendant acts he is “aware it is

certain that will cause result.”practically prohibitedhis conduct a
omitted).Ayer, 194,N.H. at A.2d at 925 “A(quotation136 612

aperson purposely respectacts with to material element of an
object engagehis is to cause result or inoffense when conscious the

II(a).626:2,comprisesthe that the element.” Weconduct RSA do
not particular partbelieve that a intent or on the of thepurpose

himnecessarydefendant is to from for suchprotect punishment
(Conn.Sousa, 664,v. 201 666 Cir.exposure.accidental State A.2dCf.

1964). argue chargingCt. Nor does hethe defendant “that acted
protectrather than does not him‘knowingly’ ‘purposely’ adequately

prosecution Ayer,from criminal for innocent conduct.” 136 N.H. at
194, Therefore, in to612 A.2d at 925. order for the defendant be

lewdness,exposure proveof indecent and the State mustguilty
beyond knowingly “[forni­a reasonable doubt that the defendant
cates, genitals grosshis or act ofexposes performs any other
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lewdness under circumstances which he know willshpuld likely
I(a).645:1,cause affront or alarm.” RSA

Reversed and remanded.

All concurred.

Hillsborough-northern judicial district
No. 94-516

HampshireThe State of New

v.

James Roach

29,May 1996

Howard, (JaneR.Jeffrey attorney general E. Young, assistant
attorney general, on the brief and orally), for the State.

Thorne, defender,Rebecca public Stratham,of and James E.
(Ms.Duggan, defender,chief appellate of Concord Thorne and Mr.

brief,Duggan on the and Albert E. Scherr orally), for the defendant.


