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Duhart v.light.in a more Shesuspiciousconductownindividual’s
(D.C. 1991);895, Aldridge,v. 674PeopleStates, 900589 A.2dUnited

(en banc). cruiser,(Cal. 1984) aseeing police240, UponP.2d 242-43
twice,but the timenot once secondreversed directionthe defendant
already had two otherHe entered a car thatpace.a hurried thenat

that theit, givein rise to an inferencemighta fact whichpassengers
thein car while the defendant went insidethetwo others waited

give rise the furtherThis could tobuilding period.for a brief
house”visit to this “crack wasthe defendant’sinference that

drug-related.

behavior, in theown viewedthe defendant’stogether,Taken
location, agivencould have the officersthe hour and thelight of

for that the defendantbelievingobjectiveand basisparticularized
be,was, activity.in criminalengagedwas about tohimself or

246-47, theKennison, Accordingly,590 A.2d at 1101.134 N.H. at
properly denied.motion to wassuppress

Affirmed.

All concurred.
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Ryan, Hampton (FayeCasassa & of R. theGoldberg on brief and
fororally), plaintiff.the

Associates, EC.,Bradshaw & of Exeter {Mae C. Bradshaw and
brief,Robert G. orally),Hendricks on the and Ms. Bradshaw for the

defendant.
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Rothbart,Horton, the order ofappealsThe plaintiff,J. David
J.) the domesticqualified(Gray, approvingCourtSuperiorthe

defendant,by the Susansubmitted(QDRO)orderrelations
We affirm.Rothbart.

of theapportionmentcase involves thesettlementpropertyThis
the of ourpension interpretationbenefit andplandefinedplaintiff’s

(1985)711, A.2d 1187N.H. 497Hodgins Hodgins,in v. 126decision
(1992)).458:16-a, I inRSAgrounds byon other(superseded

circumstances, apportion-theheld that under certainweHodgins,
according to amaybenefits be determinedpensionment of future

715-16, comprisedA.2d 1190. The formula isId. at 497 atformula.
(2)(1) share; thethe marital assets distributionof three factors:

the number of months while mar-reflecting employedpercentage
proceedingsof theprior to commencement divorceried and the

(3)number of months and the amountby employed;the totaldivided
716,at A.2d 1190-91.benefit. See id. 497 atmonthly pensionof the

calculation is the dateopinion,this the date ofFor ofpurposes
213,Holliday Holliday,See v. 139 N.H.began.proceedingsdivorce

(1994).217, 12,A.2d 15651
correctlyis the trial courtThe main issue in this ease whether

in to theHodginsthe formula establishedapplied apportionment
The the trial court’spension plaintiffbenefits. contestsplaintiff’s

is theHodgins plaintiff’sthat one of the formularuling factor
retirement, anotingbenefit thatmonthly uponactual received

plaintiff’sof such benefits attributable to the increasesportion are
thesalary plaintiff arguesin received after the divorce. The that

benefits,is which he defines as theproper projectedfactor his
ifuponamount of the benefit he receive retirementmonthly would

inincludinghe to after his without thecontinued work divorce
heany salarybenefit calculation increases receives after the

addition,In plaintiff argues bydivorce. the that the trial court erred
as anallowing testify expert.the defendant’s witness to

twenty-three-yearThe in 1989 aparties were divorced after
divorce, byof beenmarriage. plaintiff employedAt the time the had

nearlyfor ayears acquiredDelta Airlines fourteen and had vested
Plan, plan.ininterest the Delta Pilots Retirement a defined benefit

the retirementplan, monthly payable uponUnder the benefit is
years salaryon of and level.bydefined a formula based service

Assuming thirty years,the works for the annual benefit isplaintiff
plaintiff’s highestof the of the consecutivesixty percent average

years leading upwithin the ten to retirement.three-year pay
incorporated partial permanent stipu-The 1989 divorce decree a

inprovided, part:lation which
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pensionThe the Air Forceaccounts with and Delta Airlines
be the inpartiesshall divided between accordance [with

A QualifiedHodginsthe] formula. Domestic Relations
Order shall be and theprepared submitted to Court for

theapproval regard pensionwith to Delta wellAirlines as
Airas the Force retirement.

The toparties stipulated equalalso the of parties’division the
parties negotiate QDRO, however,assets. The were unable to a and

in the approve1990 defendant moved to enforce and a submitted
QDRO. 27, 1994,The a ontrial court held Junehearing at which the
parties disagreed Hodginsabout whether the formula includes aas

plaintifffactor the benefitmonthly the would receive had he retired
on the daté of the ordivorce the benefit he will when hereceive

Nute,Theactually (Stephanie Esq.)retires. Marital Master granted
motion, rulingthe plaindefendant’s that the meaning Hodginsof

percentageinstructs that be pensionthe to the“applied benefits
byreceived the of the heplaintiff actuallyas date begins receiving

those benefits uponand calculated that amount.” The courtsuperior
order,the plaintiff’smaster’s andapproved the motion for recon-

sideration plaintiff appealed.was denied. The
estate,Once an asset “is be properlyfound to within a party’s the

trial court has in determiningbroad discretion and ordering an
equitable distribution of that property.” Baker,Baker v. 120 N.H.

(1980) (decided law).645, 647, 998, 1000421 priorA.2d under Absent
discretion,an ofabuse notwe will overturn the decision theof trial

court in matters involving alimony propertyand distribution.
713-14,Hodgins, 126 atN.H. 497 A.2d at 1189.

agree plaintiffWe with the that applying Hodginsthe percentage
to the facts distributingof this case has the effect of to the
defendant retirement technicallybenefits in-payattributable to

Nevertheless,occurringcreases after the divorce. we affirm the
trial court’s decision.

The language of our inholding Hodgins is clear. We held that
is,when the of a pension nature,value to be bydivided its

impossible divorce,to determine the ofat time the “problem of
avoided,mayvaluation be the of uncertainty evenlyand risks placed

upon parties, by providingthe a maturitydecree that upon theof
pension rights recipient paythe a portion paymenteach receivedof
to 716,his or her spouse.” Hodgins,former 126 N.H. at 497 A.2d at

omitted) added).(quotation (emphasis1190 example,For

assuming for,that an equal distribution were to be called
the decree direct employee],[thewould commence-upon
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formerpay [histobenefits, thereafterpensionhisment of
topayableof eachpercentageof aone-halfspouse] benefit
byderivedThe would behim, percentageless taxes.

was em-employee]of [themonthsthe numberdividing
ofto commencementduring marriage priorandtheployed,

number of months ofthe totalproceedings, bythe divorce
pension as the datetoward hishe will have earnedcredits of

commence.benefits
added). clearly716, Hodgins(emphasisat 1190-91497 A.2dId. at

actuallyto the benefitspercentageof theapplicationcontemplates
retirement.employee uponthebyreceived

by plaintiff’shighlighted theproblemtheIronically,
in theHodgins justifyinglanguagethestems fromargument

ais Tomultiplied. dividepensionwhich the benefitpercentage by
theapportioningthat the decreewe statedpension properly,

only pensionthoseof the fact thattake accountpension “must
duringemploymenttoare the retiree’swhich attributablebenefits

716, 497 atId. at A.2dsubject to distribution.”marriage arethe
theresult, equalin the formula is topercentagea usedAs the1190.

marriage priorand toduringemploymentnumber of months of
by the totalproceedingsof divorce dividedcommencement the

Id.; Hillebrand,v.see Hillebrandemployment.number of months of
(1988).525, 1047, The formula520, A.2d assumesN.H. 546 1050130

distributing onlyof thoseproblemsolves thepercentagethat the
during mar­employmentto the retiree’s thebenefits attributable

riage.
cases, however, aHodgins onlyispercentage partialIn some the

theproblem. pensionsolution to the In a defined such asbenefit
of andplaintiff’s, yearsthe retirement benefit is based on service

plaintiff’s yearsof ofsalary.in The total number theincreases
three-yearhis aver-percentage highestservice determine what of

Assumingage salary he will as an annual retirement benefit.receive
of histhirty sixty percent highesthe for he will receiveyears,works

But, years ofaverage. only twentyif he retires afterthree-year
service, Similarly, theassumingthe will be smaller.percentage

his hisplaintiff regular pay during employment,receives increases
salary necessarily higherbe afterthree-year average willhighest

yearsthan of service.thirty years of service after fewer

formula, by definition, percent­theHodgins appliesThe
by uponthe retirement.age employeeto the actual benefits received

case,in the hasto benefit as this formulaApplied pension,a defined
benefitsdistributing spouseto the formeremployee’sthe effect of
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technically pay occurringattributable to raises after the divorce. In
addition, for defined benefit thatpensions provide for uneven

service,in yearsincreases benefits on of twoe.g., percent perbased
year years,of percent yearservice after ten three ofper service

twenty etc.,after theyears, formula would the ofhave effect
distributing spouseto the former benefits technically attributable to
years occurring Thus,of service after the divorce. while the

inHodgins percentage step mandatingis with the rule proportional
distribution, 716, 1190,Hodgins,see 126 N.H. at 497 A.2d at
application of percentage proceedsthe to the of a benefitdefined

atpension the time mayof retirement result in a somewhat
disproportional distribution.

arguesThe thisplaintiff problem bythat would be solved applying
Hodginsthe to apercentage projected benefit: The projected

bybenefit is asplaintiffdefined the the amount of the monthly
benefit plaintiff uponthe would receive if heretirement continued to
work after the receiving anydivorce without further inincreases
salary.

The plaintiff’s problem:solution results in a applyingnew the
Hodgins percentage projectedto a benefit results in a distribution
skewed in favor the employee. employee’sof The highest three-year
average salary is substantially dependent on the salary levels

then,attained while married. The employee, benefits fromdoubly
—yearshis of during marriage bywork keeping portiononce a of

the years,benefit attributable to those byand a second time keeping
for allhimself of the benefits years,increases attributable to later
but which are onfirmly yearsbased those of work while Inmarried.
addition, plaintiff’sthe the factignores many salarysolution that

inmerelyincreases reflect increases the of living.cost It would be
unfair grantto benefits attributable to pay onlysuch increases to

spouse.one

The ingoalcourt’s theapplying Hodgins formula is
equitable, notthough necessarily equal, property Seedistribution.

458:16-a, (1992); 714,RSA Hodgins,II 126 N.H. at 497 A.2d at 1189.
court,Hodgins, when theapplied by is a default Itformula. is a

default the possibility determiningabsent of the actual contin­and
gent 715-16,values a pension, Hodgins,of see 126 N.H. at A.2d497

1190,at and agreementabsent a settlement by parties.the Its
purpose is to uncertaintyinsure that “the risks of evenly[are]

716,placed the Id.upon parties.” at 497 A.2d at 1190. Only under
unusual circumstances should the court Hodginsdeviate from the

Hillebrand, 526,rule. See 130 N.H. at A.2d at 1050. If546 a court
finds application Hodginsthat of the formula inwould result a
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assets, court,the in itsofdistribution maritalinequitablegrossly
indulge projections.or indiscretion, shareadjust the maritalmay

however, care tothe court must take not abandondoing,soSee id. In
Hanson v.in favor of another.distributioninequitableone Cf.

(1981) (“master1310,720, is719, 433 A.2d 1311Hanson, 121 N.H.
apportion the estateequally, but mustpropertynot to divideobliged

circumstances”) (decided underof theaccording equitiesto the
law). addition, reasons forshould state itsIn the courtprior

andspecific findingsrule and makeHodginsfrom thedeviating
Hillebrand, 526, 546130 N.H. atsupporting its decision.rulings

of maritalstipulating particularto a distributionByA.2d 1050.at
course, default distributions.assets, parties of avoidmay,the Cf.

(1981)295,Stebbins, 1060, 1063, 297438 A.2dv. 121 N.H.Stebbins
inpropertyfinal distribution ofsettlement involves(property
bywhich remain modifiablealimony support,to and childcontrast

court).
straightforwardtheparties stipulated appli-the toWe find that

applicationtoHodgins merelynot theformula,cation of the entire
(1)formula is the numberTheHodgins percentage. Hodginsof the

thepriorand to commencementof months while marriedemployed
the number of monthsbyof the divorce divided totalproceedings

(3)(2) benefit, multipliedactualmultiplied by pensiontheemployed,
716, atN.H. at 497 A.2dHodgins,share. See 126by the marital

stipulatedThe that the usedispute1190-91. does not he toplaintiff
theHodgins equalformula and the distribution of maritalof the

understanding theNor the claim that his ofplaintiffassets. does
is on or Miller v.Hodgins ambiguity.formula based mistake Cf.

(when587, (1990)Miller, 590, 872, interpret-133 578 A.2d 873N.H.
fraud,we intent of absenting stipulations, parties gleaned,consider

mistake,duress, from of Theambiguity, agreement).mutual or face
QDROinHodgins correctly appliedformula was the submitted and

approved superiorthe court.properly by
allowing theargues byThe also that the trial court erredplaintiff

testify plaintiffan theexpert. Specifically,defendant’s witness to as
anpublica certified accountant andargues Maloney,that Richard J.

as he isattorney, unqualified testify pension expertwas to a because
toThe anactuary expert’s qualificationnot an determination of

of the trialsubjecton a rests within the sound discretiontestify
365,Seabrook,N.H. 133 N.H.court. Public Serv. Co. v. Town ofof
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(1990).373, 702,580 A.2d 707 We find thethat trial court did not
abuse its by allowing Maloneydiscretion to testify.

Affirmed.
J.,BRODERICK, sit; THAYER,, j.,notdid concurred in the result

only; the others concurred.
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