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as 1the same the old.” Anderson's American“genericallyuse is
Zoning 1995).(K.6.37, ed.,Young§ at 603 4th ed. Such anLaw of

law,to of which “topolicy zoningwould run counter the isapproach
nonconforminglimit ofcarefully enlargementthe and extension

Assoc., 518, 543 atNew Land Use 130 N.H. at A.2duses.” London
1389.

changea use of the is a substantialpropertyWhether different
onnonconformingin nature or of the use turns the factspurposethe
HamptonSee v.particularcircumstances of the case. Townand of

(1982).458,Brust, 463, 468, The122 N.H. 446 A.2d 461 record
the court’s conclusion that live entertainment differssupports trial

There was thatsubstantially showing testimonyfrom movies. when
they bring lightingat the theater their own andperformbands live

theoccasionally equipment.sound There was also evidence that
during than when movieshigher performancesnoise levels were live

fact,In wasbuildings department initiallyshown. the madewere
being performed bythat live music was at the theateraware

during Accordingly,of the noise the concerts. we con­complaints
the theunsupported byclude that trial court’s decision was neither

Market,Ray’snor See Stateline 140legallyevidence erroneous.
145, 665 A.2d at 1072.N.H. at

Affirmed.

All concurred.
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Stratton,Constance N. county attorney,assistant of Newport, by
orally,brief and for the petitioner.

Wenners,Craig, Craig Casinghino, P.A.,& of Manchester
Wenners,A. Jr. on the brief orally),{Vincent and for the respondent.

Horton, J. petitioner,The Sullivan County (county), appeals the
Hampshiredecision of the New Public Employee Labor Relations

(PELRB)Board petitionerthat the committed an unfair labor
practice by unilaterally implementing personnel changesbenefit
affecting non-bargaining unit employees who had initiated union

proceedings.certification We reverse.
1993,In March the human manager for Countyresource Sullivan

(com-sent a memorandum to the Sullivan County Commissioners
missioners) recommending wage and benefit changes for non-union
employees. The recommended changes included eliminating “step”

increases,pay reducing buy-backs,sick time reducing the total
number of personal days holidays,and and implementing an “earned

1993,program. Maytime” In the commissioners announced the
wage changes 1,1993,and benefit to take Julyeffect on and met with
the non-union employees explain changesto the in Indetail. June
1993, the commissioners decided to postpone implementation of the
changes pending approval of the year budget. 26,1994 fiscal JulyOn
1993, AFSCME,the respondent, 93, 3488,Council Local Sullivan
County Support (union),Services filed a forpetition certification

PELRB,with the inadmittedly response to the proposed changes.
later,One month budgetafter approval, the commissioners imple-
wagemented the and benefit changes.

14, 1993,On October the union filed an practiceunfair labor
complaint with the PELRB arguing that the county’s actions

273-A:5, I(a), (i) (1987)violated (b), (c),RSA and by unilaterally
modifying existing employment conditions while a petition for

month,certification was pending. Later that the PELRB granted
the petition for certification and designated the union as the

representativeexclusive of the Inbargaining 1993,unit. December
the PELRB found “the conspicuousness severityand of the unilat­

changeseral to have been so broad and far-reaching across the
entire ofrange petitioned-for employees that they aneonstitute[d

(a)unfair practice] 273-A:5[,] (b).”labor in violation of RSA I and
The PELRB countydirected the to return to the quostatus as it
existed before the complaint was filed and denied county’sthe
motion for rehearing. appealThis followed.

We defer to the fact, and,PELRB’s findings of absent an
law,rulingerroneous of we will not set theaside PELRB’s decision

unless the county bydemonstrates a clear preponderance of the
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RSA 541:13unjustis or unreasonable.that the orderevidence
326,323, 666(1974); Town 140 N.H. A.2dRye,also Appealsee of of

(1995).948, 951
theby wageerred thatargues findingthat the PELRBcountyThe

inpracticelabor violationchanges constituted an unfairand benefit
(a) (b),273-A:5, provefailed toand the unionof RSA I because

county’s See In re Shoepart.the Generalillegal motivation on
(1948).124, union that the125 The counters77 N.L.R.B.Corp.,

rulingthat the PELRB’s washas failed to demonstratecounty
wage changesthe and benefitor becauseunjust unreasonable

arepresented wholesalepetitioned-for employees,all theaffected
benefits, destroyed playingthe level fieldwagesin and andchange

addition,In theand elections.during union certificationrequired
showing illegala ofrequirethat law does notarguesunion federal

motive, illegalwhich do motiverequireand that those federal cases
arguesThe also thatdistinguished from this case. unionshould be

county’sthe conduct wasprovedmotive not be becauseillegal need
or, candestructive, alternatively, that motive beinherently illegal

changes officiallyand were notwagebecause the benefitinferred
began.certification processuntil after theadopted

in part:Itprohibits practices. provides,unfair laborRSA 273-A:5

any public employer:a forpracticebe prohibitedI. It shall

(a) restrain, with itscoerce or otherwise interfereTo
by thisrightsin exercise of the conferredemployees the

chapter;

(b) orto in the formationTo’ dominate or interfere
any employee organization;ofadministration

(c) tenure, termsin the or or thehiringTo discriminate
theemployeesof its foremploymentand conditions of
anyindiscouraging membershipof orencouragingpurpose

organization;employee

(d) anyagainstdiscriminatedischargeTo or otherwise
orcomplaint,he has filed a affidavitemployee because

thisundertestimonyor information orgivenpetition,
....chapter;

(1987).I(a)-(d)273-A:5,RSA

law, which usefulbegin providesour own caseWe with
weretaliatory discharge, haveinvolving allegedInguidance. cases
(d)273-A:5,1(a) and musta RSAcomplainantthat underrecognized

degree.at least someprove motivation toillegal



The only placealternative rules would a on anburden
his aemployer justify uponto action mere claim of retali-

ation the ofupon complainant’s anyor introduction evi-
dence of Inretaliation. either case there would be no
burden of at all onproof complainant,the and the tempta-
tion to bring complaints humanlyfrivolous would be irre-
sistible.

Ass’n, 777, 283,771,White Mts. Educ. 125 N.H. 486Appeal A.2dof
(1984) (citation omitted); Appeal Firefighters288 see E.of Prof. of

(1993).142, 144-45,Derry, 1352,138 N.H. A.2d635 1354

State,In theAppeal American Federation andCountyof of
298, 944,Municipal AFL-CIO Local 121 N.H.Employees, 437 A.2d

(1981),260 we to findingdeclined reverse the PELRB’s that in order
for an toemployer communication constitute an unfair labor

“itpractice, must be established that the statement was illegally
946,or for illegal 262;Id. 437applied intended reasons.” at A.2d at

Portsmouth,also Appeal City Comm’rs,see Bd. Fire 140ofof of
(1995) (commissioner’s435, 439, 345, comments,N.H. A.2d667 348

intimidation, coercion,elements misrepresentation,absent of or did
I(a)273-A:5,not constitute an unfair labor practice under RSA and

(b)). These cases indicate that union bears the burden to provethe
some minimal ofdegree proscribed in ordermotivation to establish
an unfair labor practice under RSA 273-A:5.

The union argues that rather employer’sthan look to an illegal
in committingintent an practice,unfair labor federal courts tolook

anwhether employer engaged in conduct reasonably totending
interfere with the free exercise employee rights.of See In re Crown
Stationers, (1984).272 N.L.R.B. 164 The bycase cited the union

a byinvolved threat a managerstore to fire a worker ininvolved
union activities. id.See The wrote:manager “Possibly even if they

union,to govote can tie legalwe it inup jumblemumble for 2 years
maybe by& then getwe can rid of this trouble maker.” Id. at 167.

The union’s onreliance Crown Stationers is misplaced. The instant
case does not employerinvolve threats based on the union activities
of employees. Rather,its it involves to thechanges employee

package.benefits Even if we were to apply putthe standard byforth
union,the we cannot say changesthat the benefits reasonably

totended “interfere with the free exercise of employee rights.” Id.
at 164.

The union acknowledges that in some cases anwhere
employer has granted or employeewithheld benefits in toorder
dissuade union formation or membership, of anproof employer’s
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Textile Workers v.may required.be Seediscriminatory intent
(1965).263, 275-76 cases,Co., 380 In such theDarlington U.S.

show, havefirst, knew or shouldemployerthat theplaintiff must
representationor aorganizing employeesunion itsknown that a was

second, in­and, that reductions orbenefitpendingelection was
withinterferingwith ofimplemented purposethecreases were

Pandel-­Styletek,N.L.R.B. v. Divisionfree choice. Seeemployee of
1975).(1stInc., 275, changes279 If the were520 F.2d Cir.Bradford,

they do notlegitimate purpose,for a businessprimarilymade
however, adoptthat we shouldargues,Id. unionviolate the act. The

courts; i.e.,byrule federalgeneral recognizedto theexceptions
intent need not beinherentlyis destructive such thatwhere conduct

shown, peculiar timingbe themay implied due toand where intent
wage changes.of benefitand

v. DaneThe cites National Labor Relations Board Greatunion
Trailers, Inc., (1967), proofits thatsujpport argument388 26 toU.S.

not in this casediscriminatory requiredor intent isof motive
Theinherently destructive. issuecounty’sthe conduct wasbecause

whether, in of of an anti-unionproofin was the absenceGreat Dane
bymotivation, practicecommitted an unfair laboremployerthe

underemployees vacation benefits accruedrefusing pay strikingto
while at the samebargaining agreementcollectivea terminated

scabs,to picket-its to such benefitsannouncing paytime intention
crossers, a certainand who had been at work online non-strikers

at 27.date the strike. Id.during
that relevantbegan analysis by recognizingThe Court theits

158(a)(3)Act, §Labor Relations 29 U.S.C.of the Nationalportion
(1994), an unfairthat in for the labor board to'declareorderrequires

resultingand ait must find “discriminationpractice,labor fii’st
Dane, 32;atof Great 388 U.S.discouragement membership.”union

300,Board, 380 U.S. 311Ship Co. v. LaborBldg.see American
(1965). occurred,clearlythat hadThe Court stated discrimination

doubt,that, was ofcapablethe discriminationand without a
Dane, atin a union. Great 388 U.S. 32.discouraging membership

out, not there.usually stopBut doesinquiry, pointedthe Court
discriminatorya that the conduct wasfindingThere must be
atId. 33.by purposes.motivated anti-union

an to the rule:exceptionThe Court did recognize

conduct, however, ofis destructiveinherentlySome so
it may proscribedthat beinterests deemedemployee

motive.underlying improperfor of anproofwithout need
is, with it unavoidable conse-That some carriesconduct

heonly foresaw but whichquences employerwhich the not
its of intent.must and thus own indiciahave intended bears
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(citations omitted). CourtquotationsId. and The ifthatexplained
destructive,is inherently employerthe conduct the has the burden

actions,his from whichexplaining mayof the board nevertheless
however,noted,at 33-34.improperinfer motive. Id. The Court also

“when harmresulting employee rightsthat the to is comparatively
served,and a andslight, legitimatesubstantial business end is the

anprimaconduct is facie lawful and affirmativeemployers’ showing
must atimproperof motivation be made.” 34 (quotationId. and

omitted).ellipsis
Dane,The union Greatargues that and not cases requiring proof

intent, Theof controls this case. that theargues wageunion and
changesbenefit were inherently theydestructive because affected

only time,were atpetitioning employees, made a sensitive and had
of interfering rightthe effect with the employees’ organizeto for

mutual aid employerwithout interference. The union argues that
changes destroyed playingthe the level tofield considered vital

maintaining a fair campaign and election environment. See General
Corp.,Shoe 77 atN.L.R.B. 125-26.

We disagree. We first note that Great Dane 29primarily involved
158(a)(3),§ 273-A:5, I(c),U.S.C. the federal counterpart to RSA a
not atprovision appeal. Second,issue in this ifeven we assume that

158(a)inanalysis §the Great appliesDane to 29 general,U.S.C. in
therefore,and, 273-A:5, (1987),to allby analogy of RSA I the union

explain wagefails to how and changesthe benefit adversely affected
employee organizing On therights. contrary, on the inrecord this

case,particular the proposed changes promptedthemselves the
organization process, and the record of any suggestionis devoid that

changesthe interfered with the organizationfairness of the process.
I(b).275-A-.5,RSASee Additionally, nothere was material differ­

ence between the proposed changes actuallyand implemented.those
Ironically, 273-A:5,for purposes I,RSA onlyof the ofconsequence
the proposed changes thewas birth of a unit.bargaining We cannot
say that the changes bear their own ofindicia intent.

The union next onrelies National Labor v.Relations Board
(1stCorp., 1978),Arrow Elastic 573 F.2d 702 Cir. to itssupport

thatargument ofproof discriminatory ormotive intent is not
in thisrequired 'case because the timing changesof the was such

illegal Arrow,that intent be inferred. Inmay the issue was the
of benefitstiming changes. The workers inbegan organizing a union

Id.,1976, 6,with anearly election scheduled for May 1976. at 703. On
4, inMay speeches workers,to shiftstwo of the company president

announced that a bepension planfixed added to profitwould the
sharing program, that there would general wagebe a increase



1, that would receive an additionalAugust employeesandeffective
said, “Ipresident spoke peopleat to theholiday. Id. 704. The

a I wanted to winthere to be union election andgoingbecause was
it.” Id.

wagegeneralthat there was a ofcompany argued policyThe
year,1 the hadpension programeach thatAugustincreases around

imple-the tounder for some time and decisionbeen consideration
union that theknowledge activity,it of andment was made without

ofholiday knowledgeextra was made withoutgrantto thedecision
that wereactivity. company argued changesThe theunion Id.

and not amount to an unfair labor-benefits did“pre-determined”
atId. 705.practice.

“pre-determined” contemplatesThe court that the termheld
existing, employersare or toalreadyor that whichchangesbenefits

of theregardlessa commitment of the outcomebindinghave made
that Arrow was not committedlegallyId. The court foundelection.

thelater that ofpension plan year, adoptionto the until that formal
toa and that Arrow was freejust formality,was more thanplan

Moreover, ofspecifictime. Id. noplan any provisionsabandon the at
May Finally,to thepriorbeen announced 4. Id.programthe had

the laborplan pre-determined,found that even if the had beencourt
to of theany“could the failure revealcompany’sboard infer from

eve, thedelayinguntil that it was deliberatelyelectiondetails
in to influence the election.” Id. at 705-06.announcement order

thatdirectly point. arguesunion that Arrow is on ItarguesThe
countythechangeswas bound to the and thatlegallythe notcounty

implement planthe the union’sspecifically duringdecided to
however,changes, substantiallyThe were decidedperiod.formation

the and their waspetition, implementationto ofprior knowledgeon
Inbudget.for of the nextmerely waiting approvala matter of

addition, of the were in detailchanges explainedall the elements
ownFinally,the was filed. the union’spetitiontwo months before

in re-that the union was formedrepresentative beingadmitted
changes.to the We find it difficult to understandsponse announced

at oncechangesa effort and and benefit canwagehow unionization
thecauses effects of each other. We also note thatbe both and
thein benefits calculated to woochanges Arroiv involved additional

contrast, caseat 704. In the in thischangesvotes of the workers. Id.
union-encouragingwhich the effect ofwere benefit reductions had

ization.
case, the unionconclude that under the circumstances of thisWe

the ofdegree illegal partmust minimal of motivation onprove some
PELRBto an unfair labor before theemployer practicethe commit
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I(a) (b)273-A:5, Here,can find RSA orthat has been violated. the
occurred;exact opposite motivation,there was no of illegalevidence

rightsno interference with the of the employees, no adverse effect
conduct,on the process, inherentlycertification no unfair and no

suspect timing implying illegal intent. Accordingly, we reverse the
decision of the PELRB.

Reversed.

BRODERICK,J., sit;did thenot others concurred.
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