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damages hearingon without such a onjudgmententeredtrial court
had not moved to strike the default orthe basis that the defendant

motions,damages. Makingon either of thesehearingmoved for a
however, jurisdictional argumenthave waived the defendant’swould

on this issue. See Morel v.appealwas still entitled toshewhen
193-94, 747, (1980);Marable, 192, 412 748120 N.H. A.2d Brodowski

(1982).694, 696, 430, “TheN.H. 448 A.2d 431 issueSupowitz,v. 122
preliminary,but also andjurisdiction only separateof is not

finallydemands that it be decided beforeprocedurereasonable
Morel,litigationof the are reached.” 120 N.H. atother issues

omitted).193-94, of(quotation412 A.2d at 748 Under the facts this
case, topermittedwe conclude that the defendant should have been

fully superior jurisdictionthe court’s over her beforechallenge
it errorlosing right hearing damages. Accordingly,her to a on was

court to the defendant’s motion to strike the defaultdenyfor the
appear generallyonce she chose to to make such a motion.judgment

liability plaintiff’s injuries,The defendant has conceded for the
strike the default her on thejudgment againstand she has moved to

damages only.issue of Because it was error for the trial court to
thedamages judgment affordingenter the without the defendant

for a trialopportunity hearing,for a we reverse and remand on
damages only.

andReversed remanded.

All concurred.
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(Janice Rundles,Howard, general K. seniorattorneyR.Jeffrey
for the State.attorney general, orally),on the brief andassistant

Ivker, Boston, Massachusetts,N. and Paul A.Richard of
(Mr. brief,Mr. on theMaggiottoof Concord Ivker andMaggiotto,

orally),Mr. for the defendant.and Ivker

Broderick, defendant, Lesnick,The Denise was convicted ofJ.
(1986).See RSA 630:1-b On shedegree appeal,second murder.
J.)(Sullivan, admittingCourt erred inargues Superiorthat the

prior Hampshireevidence of bad acts under New Rule of Evidence
404(b) in certain of afailingand to restrict cross-examination

We affirm.defense witness.

I

9, 1993,early morning SeptemberIn the of Manchester Police
and William went to theOfficers David Connare Jones Colonial

to a domestic disturbance. ThereVillage Apartments investigate
floor,they lying bleedingdiscovered Paul Lesnick on the from a stab

apartment disarray lightswound to his chest. The was in and the
happened,were out. Connare asked the defendant what had and she

that she know it him.”replied Emergency“didn’t was medical
arrived,technicians soon and Officer Connare took the defendant

so,detail;inquestion said,aside to her more as he did the victim
my“Don’t arrest wife. She mean to do it.”didn’t

rights,The defendant waived her Miranda see Miranda v.
Arizona, (1966),384 U.S. 436 and told Connare that after she and

victim, husband,the her heargued, gonehad had to his mother’s
house and she had returned to the said had “lostapartment. She she

mind,”her cutting up clothing,furniture and the victim’s and
destroying his stereo The defendant that sheequipment. explained

destroying propertywas the because she did not want her husband
to “take out of theanything relationship.”

The defendant that she herbegan packstated next to some of
belongings in her car and was for whenresting a moment she heard

Seeinga noise. She located a knife and went to ainvestigate.
shoulder,”“shadow” that “reached out and her she turnedgrabbed

it,and stabbed at the of twothinking “shadow” was one men who
thingshad earlier been her as she was her to herheckling moving

car.



124

defendant, victim statedthequestioningConnare wasWhile the
his wife arrestedhe did not wantofficer thatpoliceto another

ambulance, “Ihe stated:Later, in the“it was an accident.”because
it,” this on“my wife didn’t doto make andgoingI am notknow

arriving hospital.at theshortly afterHe diedpurpose.”
RSAmurder. Seedegreefor secondwas indictedThe defendant

herthe causedcharged that defendantThe630:l-b. indictment
manifestingcircumstances. . . under“recklesslyhusband’s death

himlife, stabbingbyhumanto the value ofindifferencean extreme
trial, a noticethe defendant filedknife.” Prior toin with athe chest

sheto admit thatShe intendedclaim self-defense.of intent to
Follow-an unknown intruder.believing he washer husbandstabbed

was subse-guilty, and shetrial, the defendantjurythe founding
Hampshirein the Newto lifetwenty yearstosentencedquently

followed.appealThisState Prison.

II

admittingerred inthat the trial courtarguesfirstThe defendant
1993,Julyher inknife husbandagainsthad aevidence that she used

to introduce thissoughtThe Stateto his death.priortwo months
herthat she mistookassertionthe defendant’sevidence to counter

trial, testimony onthe court heardBeforefor an intruder.husband
the incident.

Deselits, Village Apartments,at the ColonialneighboraPauline
greythe windows of asmashingthat saw the defendanttestified she

victim, but shenot see theiron. She didcar with a clothestwo-door
After the defendantcar.”myhim that’s brother’syell, “Hey,heard

Her callcar, phoned police.Deselits thein Ms.awaydrove another
p.m.at 12:57was received

atarrived at the sceneMurphyJohn D.Manchester Police Officer
theAccording Murphy,to Officerupset.The victim wasp.m.1:02

and she had leftarguedhadthat he and the defendantvictim stated
and a confrontationp.m.at about 12:55She returnedapartment.the

knife in the bathroomstuck aensued, the defendantduring which
ear;victim, cutting histwice; holder at thethrew a candlestickdoor

him. Theneck; the knife atthe and threwhim in the back ofstabbed
his car’shad then smashedthat the defendantvictim told the officer

a clothes iron.windshield with
two-inch surfacehe observed a freshtestified thatMurphyOfficer

ears,neck, aa cut on one of histhe victim’scut on the back of
the windshield.eye, and shatteredrightcut below hisquarter-inch

of herdescriptionaname andThe officer radioed the defendant’s
the victim that the defendanthe informeddispatcher,car to his and
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would be arrested if she was instopped the next six Inhours.
response, just him,the victim stated that his wife wanted to scare

injuriesand that his had been an accident. He refused medical
treatment and told Officer Murphy that he did not want a restrain-
ing againstorder his wife.

The trial court ruled the evidence of the July 1993 incident
404(b).admissible under Rule provides:The rule

crimes,Evidence of other wrongs, or acts is not admissible
proveto the personcharacter of a in order to show that the

inperson conformity however,acted therewith. It may, be
admissible for other purposes, motive,such as proof of

intent,opportunity, preparation, plan, knowledge, identity,
or absence of mistake or accident.

Other bad acts evidence “is only admissible if relevant for a purpose
other than to prove the defendant’s character or disposition, if there

proofis clear the acts,defendant committed the other and if the
prejudice to the defendant does not substantially outweigh the
probative value of Kirsch,the evidence.” v. 647, 653,State 139 N.H.

937, (1995).662 A.2d 942 We will not disturb a decision to admit this
evidence absent an abuse of discretion. Id. The defendant challenges
the admissibility of Julyevidence of the 1993 incident on each prong

404(b)of the Rule analysis.

A

The defendant asserts Julythat the 1993 incident was irrelevant
to the crime charged itbecause onlydemonstrated her bad charac-
ter and violent disposition. “The State bears the burden in criminal
matters of demonstrating the relevance of other bad acts.” State v.
Melcher, 823, 828, (1996).140 146,N.H. 678 A.2d 149 relevant,To be
the other bad act evidence must prove“tend to disproveor an issue

inactually dispute, without relying upon forbidden inferences of
character,predisposition, omitted).or propensity.” (quotationId.

below,The argued us,State itas does before that evidence of the
July 1993 incident was relevant to refute the defendant’s claim of
accident. The foundational premise for admitting other bad acts on
the grounds of absence of mistake or accident is a defendant’s claim
of mistake or accident Whittaker,as a defense. See State v. 138 N.H.
524, 527, (1994).936,642 addition,A.2d 938 In there must exist some
clear logicaland connection between the other acts and the conduct
the defendant maintains was mistaken or accidental. See United

(10th660, 1987).States v. Hogue, 827 F.2d 663 Cir. At a minimum the
other acts the crime forand which the defendant was charged must
be similar in kind. See id. at 662-63.
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The filedmet here. defendantwererequirementsThese
ata defensejustificationto utilizethat she intendednoticetimely

Super. claimof intent tonotice(requiringCt. R. 101trial. See
11(d) (1986)627:4,Code); RSAin Criminalset forthdefenses

self-defense). of herIn viewforce indeadlyof(justifying use
she knownthe victim hadnot have attackedthat she wouldassertion

raisednecessarilyclaimwas, self-defensethe defendant’swho he
the requisitewithoutstabbingthethat she committedthe issue

— accidentally.words, mistakenly orin othermental stateculpable

chargedcrime wereFurther, and theJulythe 1993 incident
months, theonly twoSeparated byconnected.clearly logicallyand

and eachweapon,a similarvictim andinvolved the sameincidents
— betweena confrontationfollowingin like circumstancesoccurred

1993 incidentJulyof thehusband. Evidenceand herthe defendant
byaccidentof mistake ornegate a defensethus tend towould

particularastrong feelings towardhadthat “the defendantshowing
of intent.”to the formationthat have contributedmayindividual

515, 520664; N.E.2dIllgen,v. 583Peopleat see also827 F.2dHogue,
(Ill. 1991).

byruling is underminedthe trial court’ssuggestsThe defendant
apartrelevanthow this evidence wasarticulatethe court’s failure to

McGlew, N.H.v. 139In Statepropensity.to showtendencyfrom its
that the(1995), requirementannounced the505, 1191 we658 A.2d

to theevidence relateshow the“explain preciselycourttrial
510, atat 658 A.2dissue, Id.invoking propensity.”withoutdisputed

however, of ourcase, not have the benefitin didThe court this1195.
orderaddition, court a detailedprovidedIn thein McGlew.decision

relevance of theregard to therulingits withthe basis ofexplaining
no error.There was1993 incident.July

B

ofproofthere was no clearthatarguesThe nextdefendant
404(b)our Ruleprongthe ofunder secondJuly 1993 incidentthe

when the Stateis satisfiedrequirementThe “clear proof”analysis.
defendant, notthat the andestablishing“firmlyevidencepresents

Michaud,v.bad act.” Statepriorthecommittedperson,some other
(1992). there was clear354, Whether723, 727, A.2d 356N.H. 610135

404(b) is aRulepurposesfor of1993 incidentJulyof theproof
evidence,admissibility ofconcerning thedeterminationpreliminary

makinginthe rules of evidencebyboundtrial court is notand the
104(a).Ev.N.H. R.Seethis determination.

incident, the State1993Julyof theproofclearTo establish
These statementsMurphy.to Officerstatementsoffered the victim’s
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incident, no wasand evidenceminutes of themade withinwere
Moreover, the state-to fabricate.that he had a motivepresented

Murphy,of Officer whotestimonythebycorroboratedments were
with his accountinjuries were consistentthat the victim’sobserved

Deselits, who heard the victimand of Ms.transpired,of what had
drive fromthe car windows anddefendant smashand saw theyelling

the victim’stogether withtestimonyThe of the witnessesthe scene.
in this case that theproofconstitutes clear defendantstatements

Trainor,v.Julyin 1993. See Statebad actspriorhad committed the
(1988).1236,371, 374-75, 1238540 A.2d130 N.H.

C

bal-improperlythat the trial courtThe defendant also asserts
prongthe third of theand value underprejudice probativeanced

404(b) this “if theprongEvidence is admissible underanalysis.Rule
thesubstantially outweighnotto the defendant doesprejudice

Kirsch, 653,139 N.H. at 662 A.2dvalue of the evidence.”probative
of theprobativeher that the valueprevail argumentat 942. To on

outweighed byJuly substantiallyof the 1993 incident wasevidence
must show that the trial court’sprejudicial impact,its the defendant

to the“clearly prej-untenable or unreasonabledetermination was
709,Marti, 692, 694,N.H. 672 A.2dof case.” State v. 140h[er]udice

(1996) omitted).(quotation711
beand value cannotproper balancing prejudice probativeThe of

factors a trial court must considerAmongreduced to formulae. the
act,in nature of the other bad asweighing prejudice “[s]omeis the

greatera and havegreat impact upon juryacts have a emotional
outrage.”of resentment orappealing juror’sfor to a sensepotential

510, Also,McGlew, 1196. the evidence’s139 N.H. at 658 A.2d at
in of its “incremen-worth must be considered the contextprobative

value; words, the extenttal” in other the trial court should consider
the is “is establishedprofferedto which the issue on which evidence

evidence, 510-11,inference.” Id. at 658 A.2dby stipulation,other or
omitted).(quotationat 1196

case, between theargumentIn this the evidence of the
8, 1993, and of the defendant’sJulydefendant and the victim on

date, inflammatory.not These wereassault on the victim on that was
somethingonlikely jurynot acts to cause the “to base its decision

510,in the Id. at 658propositionsother than the established case.”
omitted). time,At the the(quotation probativeA.2d at 1195 same

provethat the State had tohigh: givenvalue of the evidence was
not, as thebeyond a doubt that the victim’s death wasreasonable

claimed, accidental, onlywas thedefendant and that the defendant
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witness,surviving evidence of the July 1993 incident uniquelywas
probative theon issue of intent. We saycannot that the trial court
abused its indiscretion so concluding.

D

Before toturning the defendant’s remaining arguments, we
briefly address her other exceptions to the admission of the July

First,1993 incident. the suggestsdefendant the trial court erred in
ruling the victim’s statements to Officer Murphy were admis-th.at
sible hearsay. Whether statements are admissible under an excep-
tion to the hearsay rule is a determination for the trial incourt the

instance,first and we will not disturb the court’s inruling this
regard unless it is clearly Watkins,erroneous. Worster v. 140 N.H.
546, 548, (1995).212,669 A.2d 215

The court below theruled victim’s statements Murphyto Officer
admissible under the hearsay exception for “excited utterances.”
This exception permits the hearsayadmission of statements “relat-
ing to a startling event or condition made while under the stress of

803(2).excitement caused by the event or condition.” N.H. R. Ev. To
qualify, the utterance spontaneousmust be “a verbal reaction to
some startling event,or shocking made at a time when the speaker
was still in a state of nervous excitement produced by event,that
and before he had time to Woods,contrive or misrepresent.” State v.

721, 726, (1988)1073, omitted).130 N.H. 546 A.2d 1076 (quotation

In instance,this the victim’s statements were excited utter­
8,ances. 1993,The events of July were inarguably startling: the

defendant’s carsmashing windows and the victim’s yelling created
a disturbance sufficient to warrant a call police.to the Officer
Murphy arrived within minutes of this call to discover the victim
still upset, and the victim made the statements at issue immediately
after the officer’s arrival. That these statements were spontaneous
is further byevidenced the victim’s recanting when the officer
suggested the defendant could be In circumstances,arrested. these
the fact that the maydeclarant have respondingbeen a policeto

inquiriesofficer’s does not compromise the trial court’s conclusion
that the and, therefore,statements were spontaneous admissible.
See Coppola, 148, 154,State v. 1236, (1987),130 N.H. 536 A.2d 1240
remanded new trial on groundsother sub Coppolanom. v.for
Powell, (1st Cir.), (1989).878 F.2d denied,1562 cert. 493 U.S. 969

The defendant also contends the trial court in allowingerred
the State to use the July 1993 incident to counter the victim’s
statements that the defendant “didn’t mean to it”do and “didn’t do
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“dyingthesedisputenot thatThe dopartiespurpose.”this on
804(b)(2). AEv. reviewSee N.H. R.admissible.weredeclarations”

itjury.the thatcourt instructedthat the trialrecord revealsof the
into assist ...[July incident1993]of theuse “the evidencecould

that he was killednighton thestatementsinterpreting victim’s][the
Basedgivento be his statements.”determining weightin theand

objectnot to thisus, didbefore the defendantthe recordupon
theanyin event to rebutwas admissibleThe evidenceinstruction.

above,accident, challengeand toas discussedclaim ofdefendant’s
dyingof the victim’s declarations.veracitythe

Ill

admittingcourt erred inarguesnext that the trialThe defendant
priorto kill the victim on twothat she had threatenedevidence

1991, andin fall of when the defendantThe first was theoccasions.
Gilman, stepfather,the victim’sseparated. Garywerethe victim

the Gilman home severalthe defendant had calledtestified that
Mr.for her husband. Whenlookingfew minutestimes within a

“Well,responded,defendantstop calling,to theGilman told her
him, him I’m to kill him.”goingtellyouwhen see

Dudley,in 1992. Lisa who wasJulyoccasion wasThe second
a close friend of thethe cousin and had beenmarried to defendant’s

defendant, the defendant while thetestified that she had visited
pregnantthe victim and with theirseparatedwas fromdefendant

upset because her husband had leftsecond child. The defendant was
her; only waythe toDudley,to Mrs. the defendant “saidaccording

killother women was todoingfrom what he does tostop [the victim]
him.”

404(b),that under Rule the defendant’sThe trial court ruled
defendant’s intent andthreatening probativestatements were of the

as make them inadmissible. The defendant nowprejudicialnot so to
werethat the statements lacked relevance and substan-contends

State, its part,than The fortially prejudicial probative.more
properlythe defendant’s statements were introducedmaintains that

and, therefore, under Rulethey analyzedadmissions need not beas
404(b).

threateningtheagree with the State that defendant’sWe
defendant’sgeneralwithin the rule that “[a]statements fall

inference ofextrajudicial guiltrise to a reasonablegivingstatement
Martineau, 797, 799,N.H.an admission.” State v. 116constitutes

(1976). truth,592, for their theseThough594 introduced368 A.2d
our rules ofhearsaystatements were not underout-of-court

801(d)(2)(A). Further, in the circum-evidence. See N.H. R. Ev.
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case,of this the priorstances statements were not evidence of a
404(b).wrongful meaningact within the of Rule See States v.United

(11th 1990).West, 1493,898 F.2d 1499 Cir. This evidence thus was
subject only requirementsto the of Rule 403.

403,Under threateningRule evidence of the defendant’s
statements was’admissible aslong probativeso its value was not
substantially by to defendant. ofoutweighed prejudice partthe As

404(b)its Rule the trial courtanalysis, necessarily found the
threatening probativestatements of the defendant’s intent and not

Marti,substantially by to the defendant.outweighed prejudice See
694,140 at 672 A.2d at 711 tests under Rules 403(balancingN.H.

404(b) identical).and are Because the defendant has not demon­
strated that untenable orfindingthis was unreasonable to the

case,prejudice of her we conclude that the trial court did not abuse
its discretion in theadmitting threateningdefendant’s statements.

IV

final the trialargument permit-The defendant’s concerns court’s
ting the State to cross-examine the defendant’s mother about the

mother,defendant’s violent conduct. The defendant’s Charmaine
Martel, testified on direct examination about the violent character of

Marlene,her daughter the defendant’s sister. She stated that she
had special knowledge comparedof Marlene and the defendant and

—the respective dispositions, concludingsisters’ that Marlene not
—the prone purposesdefendant was to violence. For of impeach-

ment, the State on cross-examination asked Mrs. Martel whether
she was aware of three incidents of thespecific defendant’s violent
behavior.

The defendant now contends that the trial court abused its
discretion in allowing this cross-examination because the witness

door,”“openedhad not the and because the evidence unfairlywas
defendant, evidence,prejudicial. by presenting may“[T]he certain

‘open the door’ to the introduction of otherwise inadmissible
evidence for the ofpurpose impugning veracitylimited the of the

Mello, 597,witness the State v.presented by defendant.” 137 N.H.
(1993) omitted).601, 146,631 A.2d (quotation148 The trial court is

in positionthe best to determine whether the “door” has been
“opened,” and we will not disturb its determination absent an abuse

375,96, 100,of Taylor,discretion. See State v. 139 N.H. 649 A.2d 377
(1994).

case,In this the record reveals that Mrs. Martel did not
able to recall thesimply deny being havingdefendant acted
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believe therather, ultimately that she did notshe testifiedviolently;
testimony,In this theview of“physically violent.”wasdefendant

See“opened.”the “door” had beenconcluded thatproperlycourt
601, “openedMrs.Mello, 631 A.2d at 148. Once Martel137 N.H. at

door,” evidence to refute“entitled to counter withthe State wasthe
(quotationId. andby testimony.”createdimpressions [her]the

omitted). Further, in-evidence in thisimpeachmenttheellipses
ofwas limited to three discrete incidents the defendant’sstance

not aconduct, request limitingthe defendant did instruc-andprior
theby permittingthat trial court erredsayWe cannot thetion.

about incidents.inquireto theseprosecution

Affirmed.

All concurred.
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