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contract,size as the rest of the it would aappear to reader to be
larger type.than the other

The defendant would have us compare the disclaimer’s
point size with that print appearingof in a volume of New

614-15,Hampshire Reports, Corp.,see Xerox 124 N.H. at 475 A.2d
8-9,at as well as with minimumstatutorily pointmandated size

requirements in contexts unrelated to this case. See RSA 358-E:4
(1995) (1995)Act”); 358-1:3, II,(“Distributorship Disclosure RSA IV
(“Health (1995) Clubs”).Clubs”); 358-J:3, II,RSA III (“Buying We
decline to make such comparisons. print“Fine of itself. . . does not

Farms,render a disclaimer inconspicuous.” Clements Inc. v. Ben
(Idaho 1991).Son, 917,Fish & 814 F.2d 921 We think it more

reasonable to thecompare disclaimer to the rest of the contract to
determine if attention is drawn to the Wdisclaimer. See J &

(Kan.862,Equipment, Inc. v. Weingartner, 618 F.2d 866 Ct. App.
1980); Co., 796,Bartelt Aviation v. Dry Lake Coal 682 S.W.2d 798cf.

1985).(Ky. App.Ct. In appearsthis case the disclaimer on the front
of the contract in capitalized type.bold-faced similarThough

contract,attention-calling language appears in other sections of the
read,the disclaimer easilyis located and and we therefore hold that

it is conspicuous.

Affirmed.

All concurred.
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Portsmouth,Giles', by plaintiff.F. of brief for theGerald

Bedford, for R. andGeorgeLaw of defendantsOffices,Pinard
Finger,A. filed noPriscilla brief.

(Lauraof Goffstown J. Brevitz on the briefOffices,Carrel Law
for R. and Mark O. Rene.orally),and defendants Janice Halle

Thomas,Johnson, appeals Supe-J. The Robert J. theplaintiff,
J.) evidentiarymotion an(Coffey, denyingrior Court’s order his for

defendants, Georgethe R.to determine whetherhearing and
Halle, Rene,Finger,A. Mark O. are bona fidePriscilla Janice R. and

(BFPs) themaintainingfor for ofpurchasers purposesvalue
We andparteex attachments on their real estate. reverseplaintiff’s

remand.
byThe on of of land owned adug parcelsa well each twoplaintiff

the onedeveloperThe built houses on land and solddeveloper.
George and A. and the otherparcel Fingerto defendants R. Priscilla

Thereafter, theto Janice R. Halle and Mark O. Rene.defendants
the forsuccessfully superior partecourt explaintiff petitioned

lien laborperfect statutoryon the to his forpropertiesattachments
(1991); Co.ChagnonRSA 447:2 Lumber v. Stoneand materials. See

(1984).820, 823, 588,A.2dCorp.,Mill Const. 124 N.H. 474 589-90
Halle Rene to the attach-FingersBoth the and and moved vacate

ments, they boughtin that were BFPs when theirarguing part they
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properties (1983);from the developer. See RSA 511-A:5 Chagnon
Co., 823,Lumber 124 atN.H. 474 A.2d at 590.

The theirFingers included three documents with motion. The first
is the settlement the purchase propertystatement from of their
from developer. heading,the Under the in“Reductions Amount Due

Seller,” $34,000to approximately paymentsthe statement lists in to
be made to thebuilding closingsubcontractors from developer’s
proceeds. The second document is an developer.affidavit of the It
states:

orfully completed, any[S]aid Premises were whichwork
fullywas done on said Premises were morecompleted,[sic]

(120)than Twenty priorOne Hundred days to the date
andhereof ... all bills for labor and inmaterials incurred

construction thereof paidhave been fully and satisfied
claims,.... no outstandingare bills liens ofor[T]here

any kind or character against said Premises laborfor
performed orthereon materials furnished thereto.

affidavit,The third the inFingers’ denydocument is which they
having any notice of a claim theby plaintiff against their property

litigationuntil this commenced.
hearingAfter parties’ proof,the offers of the superior court

granted the todefendants’ motions vacate the attachments. The
reconsideration,moved forplaintiff that thearguing court should

have evidentiaryheld an Thehearing. objected.defendants At the
motion,non-evidentiary hearing on the plaintiff’s reconsideration

Halle and Rene ownsubmitted their settlement statement to the
court, as well' as a letter from the developer to a title insurance
company concerning their Like theproperty. Fingers’ settlement
statement, the Halle and Rene statement large paymentsindicated
to thebuilding subcontractors from developer’s closing proceeds.
The letter knowledge anystates: “We have no of havingwork been

premisesdone to the that would entitle anyone now or hereafter to
claim a mechanic’s or the premiseslien on . . . .”materialm[a]n’s

The plaintiff’scourt the motion fordenied reconsideration. It
found thethat defendants were BFPs ruled: uponand “Based the
affidavits, claims,of ofproof, anyoffers and lack of ofindicia notice

evidentiary goodan on thehearing defendants’ faith is unneces-
sary.” The plaintiff appealed, arguing superiorthat the court should

evidentiary hearinghave held an before the defen-determining
dants’ BFP status.

We first the appropriateconsider standard of review. No
compels superiorcourt rule the to an evidentiarycourt hold hearing



137

97, 98, 486,motion, 635 486-87v. 138 N.H. A.2dRoy,Stateaon cf.
58), and no statute would(1993) Court RuleSuperior(interpreting

(1983), example,forAlthough RSA 511-A:8one in this case.require
parteanhearing” followingto “a exrighta thedefendantgrants

Norattachment, type hearing provided.the ofspecifyit notdoes
Butin this context.evidentiary hearinganwe ever mandatedhave

710, 714-15, 1217,A.2d 1219-20N.H. 622Zorzy,v. 136Statecf.
(trial hearing(1993) evidentiaryspontecourt must sua order

tolegitimate competencydoubt arises about defendant’swhenever
822,trial). Co., 824,124 at 474 A.2dChagnonIn Lumber N.H.stand

590,589, evidentiary hearingheld an beforesuperiorthe courtat
on itsexpressed opinionbut we no desirabil-making finding,a BFP

therefore,hold, superiorthe court’sWe thatnecessity.ority
98,one,discretionary Roy, 138 N.H. atin case was adecision this

487, it for abuse that discretion.at and we review of635 A.2d
on thenot maintain his ex attachmentsplaintiff parteThe could

were, fact,in BFPs. Seeif the defendantspropertiesdefendants’
Co., 823,at A.2d at511-A:5; Lumber 124 N.H. 474ChagnonRSA

parteexprovingThe bore the burden of that the590. defendants
4 R.vacated. Seeon their should bepropertyattachments

Wiebusch, Practice, Practice ProcedureHampshireNew Civil and
(1984). of578, also bore the burdenConsequently, they§ at 341

BFP the offersparties’their status. We must assessproving alleged
v.in House Amusement N.H.light Happyof of this burden.proof Cf.

(1992).719, 1231,Co., 722-23,135 1233Ins. N.H. 609 A.2d
“A is who title topurchaser acquiresbona fide for value one

value, faith, noticegood competingfor in and ofproperty without
Maineor in Hawthorne Trust v.property.”claims interests the

(1992).537, 828,Bank, 533, Citing618 831Savings 136 N.H. A.2d
above, the defendantsthe affidavits and other documents described

ortheythe court that had no actualargued superiorbefore
In theparticular,of the claims.plaintiff’sconstructive notice
that were nodeveloper’sreferred to the avowals theredefendants

the for andliens on labor materials.properties
assertions, if thisIf the relied the anddeveloper’sdefendants on

ortheywas had no other actual constructivereliance reasonable and
notice, that met theiragree superior theywe with the courtwould

plaintiff’sof of the claim.of lack constructive noticeprovingburden
TheCo., 824, 474 at 590.Lumber 124 N.H. at A.2dChagnonSee

accuracy,however, attacked the affidavits’persuasivelyplaintiff,
reliance them.raising uponabout the defendants’thus concerns Cf.

(Bankr. 1995)Mosello, 165, (internallyre 190 B.R. 170 S.D.N.Y.In
faithjustify goodtorequires inquiryinconsistent document further
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status),reliance for of BFPpurposes obtaining aff’d, 193 B.R. 147
(S.D.N.Y. 1996).

For example, plaintiffthe out thepointed developer’sthat
theregarding Fingers’affidavit statesproperty falsely that “said

fullyPremises completed, anywere or work which was done on said
fullyPremises were completed, more than One[sic] Hundred

(120)Twenty prior to thedays Fingersdate hereof.” The admitted
knowing that their house during 120-day period.was built that Their
knowledge suspect their reliance on theportionsrenders other of
affidavit.

Similarly, developer’sthe letter to the title insurance company
the andregarding propertyHalle Rene inaccurate itsappears on

construction,face. aAlthough propertythe was new the letter
any “knowledge anydisclaims of work been done thehaving to
thatpremises anyonewould entitle now or to ahereafter claim

mechanic’s or lien on the premises.”materialm[a]n’s This disclaimer
Thus,contains no concerningcondition ofpayment subcontractors.

Halle’s and reliance letter proveRene’s on this to lack of construc-
tive notice beenmay have unreasonable.

The defendants the burden of theirproving allegedbo.re
BFP status. plaintiff legitimate grounds contestingThe offered for
the defendants’ of and weproof,offers hold that these grounds

evidentiary hearingwarranted an theprior anyto resolution of
(1881) (inKnowlton, 572,v.Tenneyissue. 60 N.H. the574Cf.

legalabsence of ofpresumption, proof remainsburden on same
party throughout trial even that partyafter facieprimaestablishes
case). byGiven the the itconcerns raised would be unfairplaintiff,

againstto rule him affordingwithout him the toopportunity
cross-examine the defendants about the documents they rely upon

712,Poulicakos, 709,to establish BFP v. 131status. State N.H.Cf.
(1989) (if1341,A.2d successfully559 1343 ques­defendant raises

accuracyabout of proffer pretrial hearing,tions State’s at detention
cross-examination).State must present supporting witnesses for

superiorThe abused incourt its discretion thedenying plaintiff’s
for anrequest evidentiary hearing.

andReversed remanded.

All concurred.


