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White,Howard, L. assistantattorney general (CynthiaR.Jeffrey
brief and for the State.orally),on theattorney general,

defender, Concord, E.of AlbertappellateJames E. chiefDuggan,
Thorne, defender,Scherr, Concord, A. ofpublicof and Rebecca

brief,Thorne on the and Mr. ScherrDuggan and Ms.{Mr.Stratham
the defendant.orally), for

Daoud,Thayer, defendant, drivingconvicted ofJ. The Karin was
I(a)265:82, 1994),intoxicated, offense.(Supp.see RSA secondwhile

trial, allegingnotice of duress defense that herBefore she filed a
intoxicated. The Superiorhad forced her to drive whileboyfriend

J.) ruled,{Perkins, however, that the defendant could notCourt
challengesOn theappeal,of duress. defendantpresent evidence

topermittedand that she should have beenruling arguesthat
boyfriendher and evidence ofprior byintroduce evidence of abuse

because both are relevant to her duresssyndromebattered woman’s
forWe affirm the defendant’s conviction but remanddefense.

resentencing.
24, 1993,Augustwere adduced at trial. On thefollowingThe facts

Hilane, spent eveningher John theboyfriend,defendant and
in Manchester. went to a bar where thesocializing Theywith friends

closed,mugsconsumed at least four of beer. When the bardefendant
group party nearby.the decided to continue the at a house

a.m., the offered to drive aapproximatelyAt 2:00 defendant
friend, Lynch,Gina home from the She wanted to takeparty.

use theLynch’s following day,car and leave it for her to so she
to her and decided to follow thepick up. agreedasked Hilane Hilane

Lynch Duringhe not know lived. thedefendant because did where
however,trip, got party.he lost and returned to the When the

coming,not drove Lynch’sdefendant realized that Hilane was she
argued.car back to the and confronted him. The Whenparty couple

left later that Hilane decided to walk home andthey party night,the
the took her car.defendant

The the to home. She was withupsetdefendant was first arrive
inimmediately began looking gun keptHilane for a he theand

apartment. gun,When she could not find the she concluded that
it to theThinkingHilane had it with him. would be safer leave

the to drive toapartment stay overnight,than to defendant decided
thingsMassachusetts and live with Hilane’s sister “until cooled

car,in the and left thedaughter, placeddown.” She took their her
Massachusetts, however,to sheapartment headingarea. Before
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for Hilane to make certainneighborhood lookingdrove around the
home.planned returningthat he on

couple’s apartment.The met Hilane near the After adefendant
threatened,the sheexchange, feelingbrief which left defendant

later, however,a few moments and thedrove off. She returned
more words. At the time of the second conversa-couple exchanged

tion, in ofbalconythe defendant was her car and Hilane was on the
Hilane calledagain,their When the defendant drove offapartment.

drivingthe them that he believed the defendant waspolice, telling
provided policewith their child in the back seat. He with adrunk

description of the car.
George respondedand Baker to Hilane’sOfficers David Connare

Using description, they spottedcall. Hilane’s the defendant’s car
observations,and, that thesubsequentbased on their concluded

They chargedarrested her and her withdefendant was intoxicated.
(DWI), offense,driving endangeringwhile intoxicated second and

(1986).child,the of a see RSA 639:3welfare
trial, ofproseqtii chargeBefore the State entered nolle on the

The then a noticeendangering the welfare of a child. defendant filed
and,the inregarding remaining chargeof duress defense DWI

motions, theorythe of her defense. Shesubsequent explained
awaythat she from her under duress andargued apartmentdrove

voluntary required bythat her conduct was not asconsequently
(1986).626:1, duress,prove plannedRSA I To the defendant to

syndromeintroduce evidence about battered woman’s and evidence
prior byof abuse Hilane.

trial, formally requestedAt the defendant that she be allowed to
objected, arguinga duress defense. The State that duress ispresent

in it is not of theHampshire partnot a defense New because
Code, “the crime of while intoxicated doesdrivingCriminal and that
anynot have mental state . . . and since the defense ofrequisite

state,mental it is irrelevant in thisduress relates to a defendant’s
case.”

evidence,of the trial courtFollowing presentationthe State’s its
that a was not to the defendantruled duress defense available

presentedthese and in view of the facts in the“under circumstances
charge Accordingly,case and with to a of DWI.” theregardState’s

of duress.presentcourt refused to allow the defendant to evidence
jury guilty.the returned a verdict ofdays testimony,After two of

I. The ActVoluntary Statute
statutorythat duress is abeginWe with the defendant’s assertion

arguesin She that the defense is codifiedHampshire.defense New
statute, excuses a defendant fromvoluntaryin the State’s act which
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if theliability upon liabilitycriminal conduct which the is based is
626:1, defendant,RSA I. toinvoluntary. AccordingSee the Hilane’s

24, abuse,on combined with his earlierAugustconduct forced her to
leave the under the influence of alcoholapartment and therefore

involuntary.made her conduct
argumentThe is based on an overly readingdefendant’s broad of

626:1, I,voluntarythe act statute. RSA inprovides,' part,relevant
that is not of anperson guilty offense . . . criminal“[a] unless
liability is based on conduct that voluntaryincludes a act.” In
interpreting language,that “this court is the final arbiter of the

Arris, 469, 471,legislature.”intent of the State v. 139 N.H. 656 A.2d
(1995).828, 829 We look to the words of the statute theybecause are

intent,legislature’sthe touchstone of the Geiger,see Chambers v.
149, 152, 1356, (1990),133 N.H. 573 A.2d 1357 and we construe those

inaccording importwords to their fair and a manner promotesthat
(1986).justice, RSA 625:3see

626:1, I,RSA does not excuse criminal acts committed
under duress. inNothing languagethe statute’s states that duress

involuntary.makes criminal conduct the legislatureHad intended to
view,adopt that it could have done so See State v.explicitly. Gagnon,

(1991).217, 937,219, Moreover,135 626:1, I,600 A.2d 938 RSAN.H.
is identical to the main section of the Model voluntaryPenal Code’s

provision.act See Model Penal Code and Commentaries
(1985).2.01(1),§ at 212 Later sections of the Model Penal Code

make clear that conduct is involuntary onlyunder section 2.01 if it
reflexes, convulsions, unconsciousness,results from sleep, hypnosis,

or other See,circumstances that notdo involve a volitional e.g.,act.
Model Penal Commentaries, §Code and 2.01(2),supra at
212. Duress is not inincluded that list. We believe that similaritythe

2.01(1)between the operative language in subsection and RSA 626:1
indicates that they share a common meaning; neither treats conduct
committed under duress as involuntary.

In support of her position, the defendant focuses on com­
ments written theby 1969 commission charged codifyingwith New
Hampshire’s criminal In discussing statute,laws. the voluntary act
the commission wrote that the statute “ought to be broad enough to

Reportpreclude criminal liability under ofcircumstances duress.”
of Commission to recommend codification of Criminal

(1969).§Laws 571:1 comment The defendant urges us to accept
those comments as law. Although the of thecomments commission
may be Code,useful in interpreting the Criminal see State v.
Plummer, 320, 326,117 431, (1977),N.H. 374 A.2d 435 they are not
law. Given interpretationour of statutorythe language, we decline
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the trial courtthatcomment and concludethe commission’sadoptto
a duresspresenttoallow the defendantrefusingin tonot errdid

626:1, I.on RSAbaseddefense
First, commentatorsfactors.by othersupportedisOur conclusion

Asinvoluntary.criminal conductnot makedoesthat duressagree
explained:hascommentatorone

theis not thatdefenseof the [duress]The rationale
unlessthreat of harmdefendant, unnervingfaced with [an]

law, . has. .. . . the criminalviolateshe an act whichdoes
that, evenRather it isvoluntary act.in aengagednot

has therequirescrime andthe act thehe has donethough
his conduct whichrequires,the crimewhichmental state

justified.law isof the criminallanguageliteraltheviolates

(1986)5.3(a),§ at 614-15Scott, LawA. Criminal1 LaFave &W.
defenses). The(footnotes (justificationomitted); RSA ch. 627cf.

Penal Code alsodrafting the Modelforresponsiblecommentators
onlyact statutes shouldvoluntarythatagreementwideexpressed

force, asbyis movedthe “actorconduct whereexcuse criminal
Penal Code and Com­Seefrom threat.” Modeldistinguished

2.01,mentaries, § at 221.supra

cannot,addition, convince us that duresspriorour casesIn
theinvoluntary withinlaw, conductmake criminala matter ofas

from626:1, excused a defendantI. When we haveRSAmeaning of
involun­that certain conduct wasgroundstheliabilitycriminal on

that the defendant did626:1,1, emphasizedwe havetary under RSA
Akers, 119 N.H.See State v.crime.chargedto commit thenot choose

(1979) (defendant ofguiltynot38, parents161, 162-63, A.2d 39400
children’sfor theirmaking responsiblethema statuteviolating
voluntarycommit athey did notbecauseillegal use of snowmobiles

(1978)1382,Adelson, 484, 487, A.2d 1384N.H. 389act); v. 118State
him torequiringviolatingof statuteguiltynot(company president

companybecausecontributionscompensationunemploymentmake
paymentstime the becameat thepaymentsto makelacked funds

a328, (onlyA.2d at 436 whenPlummer, N.H. at 374due); 117
mental disease orconstitutes athat his alcoholismclaimsdefendant

his volition willexercisinghim ofincapablerendersinsanity which
RSAhis condition underofpresentto evidencepermittedhe be

I).626:1,
all,After athe law.case, to violatethe defendant choseIn this

to“makes a choice”duressa crime underwho commitsperson
Modelcompelled. Seelaw, that choice isthoughevenviolate the
372-74;2.09,Commentaries, § atsupraandCodePenal
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Dictionary (un­Third New International 2564Webster's
1961) the(defining “voluntary” “proceedinged. as fromabridged

choice”). Therefore,in an act of even if weproduced byor[or]will
duress,the claim that she acted under weaccepted defendant’s

voluntaryconclude that she committed a act when shestillwould
law, puther Under our case that choiceaway apartment.drove from

626:1,the of RSA I.beyond scopeher
in refusinghold that the trial court did not err toAccordingly, we

626:1,the defendant to a duress defense based on RSApresentallow
I.

II. DuressCommon Law

rejected argumentthe defendant’s that the de-Having duress
626:1, I,fense is codified in RSA we now consider whether the

toduress defense is available her under our common law.
Although yet recognizedwe have not the common law duress

defense, widely acceptedit is that duress is an affirmative defense
394,common 444Bailey,under the law. See United States v. U.S.

(1980).415 It excuses a defendant from criminal liability despite the
crime,fact that he has committed each element of a thereby

overriding Soucy,the elements of his offense. See State v. 139 N.H.
(1995) (“A349, 561,352, pure653 A.2d 564 defense is a denial of an

offense,element of the while an affirmative is adefense defense
element[s].”).overriding the

In Hampshire,New the burden is on the provedefendant to each
element of an affirmative defense on a of probabilities.balance the

353,Id. at 653 jurorA.2d at 564. When no reasonable could find that
burden,the defendant has met that a trial court may withhold the

352, 564;defense from the jury. Id. at 653 A.2d Bailey,at see also
444 U.S. at 416. Based on the evidence inpresented the State’s case
and the defendant’s proof,offer of we conclude that no reasonable
juror could have found thethat defendant satisfied her burden of

inproving duress this case. Accordingly, assumingeven that duress
is a common law inaffirmative defense Hampshire,New the trial

properlycourt prevented her from presenting evidence of duress.
law,At common “[d]uress was said to excuse criminal conduct

where the actor was under an unlawful threat of imminent ordeath
bodilyserious injury, which threat the actor inengagecaused to
violatingconduct the literal terms of the criminal law.” 444Bailey,

U.S. 409. Although jurisdictionsat define specificthe elements of
the differently,defense the SupremeUnited States hasCourt

that,recognized regardless defense,of the definition of the duress
“one principle reasonable,remains constant: if there legala[is]

law,to violatingalternative the a chance toboth refuse to do the
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harm, the defense[]the threatenedact and also to avoidcriminal
omitted).(quotationId. at 410will fail.”

thethatin this case demonstratedState’s evidenceThe
intoxicated. Fordrivingto whilehad lawful alternativesdefendant

that herthe defendant admittedon cross-examinationexample,
the There­party.she returned fromworkingwas whentelephone
requesteda taxi and a ridefore, a friend orshe could have called

Moreover, that theHilane testifiedheraway apartment.from
her Accord­neighbors.with almost all offriendlywasdefendant

the defendantapartment,from herawaybefore she droveingly,
shelter or callto'seekneighbor’s apartmenthave walked to acould

car; nor did hebyforced her to leavethe Hilane neverpolice.
away.walkingher fromprevent

nothing to contradict thatproofoffer of didThe defendant’s
Instead, told the court that shemerelythe defendantevidence.

syndrome and evidenceof battered woman’spresentwould evidence
“in shethe was fear” whento show that defendantpriorof abuse

whichin her car. She mentioned no evidenceareaapartmentleft the
alternatives tothat she had lawfulproofovercome the State’scould

591,O’Brien, 587,id.; 132 N.H. 567State v.violating the law. See cf.
(defendant(1989)582, competingentitled to harmsnotA.2d 584

injuredandrivingalternatives tolegalbecause he haddefense
offender);an habitual Statewhile he washospitalco-worker to the

(1985) (defendant606, not78, 80-81, 608Fee, N.H. 489 A.2dv. 126
alterna­legalbecause he hadharms defensecompetingentitled to

alcohol tounder the influence ofdriving pharmacyto to histives
alarm). result, that the defendantAs a we holdinvestigate burglara

Theduress'in this case.provingmet her burden ofcould not have
onhearingthe from her evidencejuryproperly precludedtrial court

duress.
findingcontingent uponare aargumentsThe otherdefendant’s'

Inin this case.uponis available the factsthat the duress defense
them.ruling, we do not considerlight contraryof our

that the trial courtthe State and the defendantagreeWe with
for incarcerationpretrialin the defendant’s motiondenyingerred
the trial court and orderwe remand the case toAccordingly,credit.

to hertime bé creditedincarcerationpretrialthat the defendant’s
sentence.

resentencing.affirmed; remandedConviction for

sit;BRODERICK, J., concurred.did not the others


