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Cheshire
No. 94-423

Edward Whitcomb

v.

CompanyInsurancePeerless & a.
27,June 1996

Harvey Garod, Meredith,J. of Donahue,and A. Keene,Charles of
for the plaintiff, filed no brief.

Devine, Branch, (JulieP.A.,Millimet & of Manchester BoyleAnn
brief,on the and Andrew D. Dunn orally), for defendant Peerless

Insurance Company.
Ouellette, (DennisHallisey, P.A.,Dibble & Tanguay, of Dover L.

Hallisey and brief,Thomas G. Ferriui on the Mr.and Ferrini
orally), for defendant Aetna Casualty Suretyand Company.

Thayer, (Peerless)J. Defendant Peerless Insurance Company
anappeals J.)order of Superiorthe (Mangones,Court holding it

obligated to provide uninsured motorist benefits to the plaintiff,
Edward Whitcomb. We affirm.

The plaintiff injuredwas when an inautomobile which he was a
passenger left the road and struck a tree. The car bywas owned the

(bank)Cheshire Financial Corporation and bydriven Bud
Spaulding, an bankoff-duty Allemployee. parties agree that
Spaulding was operating the motor vehicle without the bank’s
permission.

accident,Following the the plaintiff sought uninsured motorist
—benefits under two automobile policiesinsurance family policya

issued by Peerless the plaintiff’sto parents, and a business policy
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(Aetna)Surety toby Casualty CompanyAetna andissued defendant
thethatas of the vehicle. Peerless concedesthe bank the owner

its motoristfor under uninsured“may qualify coverageplaintiff
contends, however, that is primarilyAetnacoverage.” Peerless

any recoverythat of suchfor motorist benefits andliable uninsured
must from policy.benefits come first Aetna’s

on theliability for uninsured motorist benefitsdisputesAetna
provisionsthat in its uninsured motoristan exclusionground

a beliefusingto a vehicle without reasonable“[a]nyoneapplying
plaintiffto theperson operatesthe entitled to do so” excludethat is

toapplyexclusion notcoverage. argues that the doesfrom Peerless
as a“occupying”he was the vehiclemerelythe becauseplaintiff

and it.“using”notpassenger
of Aetna’sthat the uninsured motorist sectionPeerless observes

“using.”and“occupying”the word the wordpolicy contains both
that a distinctionpolicyFrom this Peerless infers Aetna’s draws

ofa of and a narrower subclass“occupiers”between classbroad
the“users,” “operators.”of Becauseequivalentwhich is the

crashat the of theoccupyingwas the vehicle timeplaintiff merely
it, he it“using”that was notand not concludesoperating Peerless

of exclusion.purposesfor the
for“using”use of the in its exclusionWe cannot Aetna’s wordread

insuranceinterpretationso The ofnon-permissive narrowly.use
an law for to decide.language ultimatelyis issue of this courtpolicy

247, 249,Cookinham, 135 604Farm Ins. Co. v N.H.State Mut. Auto.
(1992).563, of Aetna’s564 The uninsured motorist sectionA.2d

In this word’s“using.” determiningthe termpolicy does not define
policy’sof themeaning, plain ordinary meaningtake the and“[w]e

of as wouldcontext,in the terms the policywords and we construe
on morepositionin the of the insured basedpersona reasonable
Countrythe as areading policy Highthan a casual of whole.”

(1994).Co., 39, 41, 474,N.H. 648 476v. N.H. Ins. 139 A.2dAssocs.

personally operating“One an automobile withoutmay ‘use’
J.it, J. &operation.”the term use is broader than 6Cas

practiceappleman, 4354, at 63§Law andInsurance
omitted).1979) (footnotes itsgiven“‘Use’ is to be(Buckley ed.

forordinary It denotes the of the automobilemeaning. employment
Rhodes,12 Couch Insurancethe user.” M. onpurposesome of

(rev. 1981) (footnotes omitted);45:321,§ see2d at 661 ed. also
dictionary (un­2523InternationalWebster’s Third new

1961) service,”intoputas “to action orabridged (defininged. “use”
“EMPLOY”).of,” Bybyout or action meanscarry purpose“to a

thevehicle, plaintiff employingas a in the the wasriding passenger
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for the ofpurpose transportation. Accordingly,car we hold that the
was the vehicle for theplaintiff “using” purposes of exclusion thein

provisions.uninsured motorist See Aetna and Cas. Co. v.Life
(Conn. 1991)138,Bulaong, 588 A.2d 144-45 (citing cases supporting

vehicle”).proposition passengers“the that are users of a motor

Peerless also that theargues “using”word is ambiguous and
invokes the rule that ambiguous provisions are againstconstrued an

Shield,Trombly 764,insurer. See v. Blue 771,120 N.H.Cross/Blue
(1980).980,423 AA.2d 985 term is ifambiguous the contracting

reasonably disagreecouldparties meaningabout its or application.
Co., 117, 122, 164,Smith v. Mut. Ins.Liberty 130 N.H. 536 A.2d 166

(1987). not, however,We will ambiguityforce an tosimply resolve it
against Akerleyan insurer. v. 433,Ins. 136 N.H.Group,Hartford
439, (1992).511,616 A.2d 514 Having already concluded that the

“using”word as in theemployed exclusion in Aetna’s uninsured
provisions plainlymotorist encompasses passengera such as Mr.

Whitcomb, we difficultyhave no concluding that this word is not
439,ambiguous. id. at 616 A.2d at no(finding ambiguity515 inCf.

word in“use” uninsured motorist provision providing coverage for
vehicle).arisingaccidents out of use of uninsured

Finally, arguesPeerless that the exclusion does not apply
because “[n]o evidence was ...presented as to whether or not
Edward Whitcomb knew that SpauldingMr. operatingwas the
vehicle without permission.” The exclusion applies any personto
“using a vehicle without a reasonable belief the personthat is
entitled to do so.” The trial court Mr.found that Whitcomb lacked
such a reasonable belief. upholdWe must findingthis of fact unless

clearlyit is erroneous or unsupported by the See Societyevidence.
Hill at Merrimack,Merrimack Condo. Assoc. v. Town 139 N.H.of
253, 255, (1994).928,651 A.2d found,930 The trial court and
Peerless does not thatdispute, plaintiffthe hisand friend Bud
Spaulding went to the 9,bank aftershortly midnight on December
1990, and that Spaulding, bank,an of theemployee took the tokeys
the bank car desk,from a drawer in his supervisor’s so theythat
could take the bank car to meet some infriends Fitchburg,

facts,Massachusetts. Given these we cannot say that the trial
findingcourt’s that plaintiffthe lacked a reasonable belief that he

was entitled to use the clearlycar was erroneous or unsupported by
the evidence. See id.

Affirmed.

BRODERICK, J., sit;did not the others concurred.


