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' lien,” is notof real estate taxfrom the execution theyears

articulated in First NH Bank.requirementsof the noticedispositive
law, the taxes onpay delinquentwas entitled toUnder the FNMA

bygivenbefore thereof the[was]time a deedproperty “anythe
1995). periodthe redemptionHence(Supp.RSA 80:69collector.”

Aprilits onuntil the town recorded tax deedeffectively continued
16, 1993.

assign-FNMA’s recordedfortuitouslythe town discoveredThat
14,1993, legal obligationrelieve it of itsdid notFebruaryment after

taxof an deed.mortgagee impendingto a knownprovideto notice
animposeat that time did notstatutory procedureThe tax lien

near the dateto conduct a title search at oron the townobligation
Lee, 69, 76, 849,A.2ddeed, v. 124 N.H. 470a tax Whiteit issued cf.

other(1983), and, fact, to search record titleimposed dutyin no853
RSAComparethe tax lien notice.conjunctionin with actualthan

1995)1995) 80:77; (Supp.RSA but RSA 80:77-a(Supp. with80:65 cf.
1996)(effective 1, mortgagestitle search re-(requiringJan. for

tax Once theprior deeding).to notice ofthirty daysat leastcorded
however,1993, the townsearch conducted in Marchrevealing was

the notice[mortgagee]the allrequired “providethen towas
Hampshireof the Newby process requirementsthe duerequired

328,Bank, at A.2d at 1095.NH N.H. 639Constitution.” First 138

Affirmed.

All concurred.

Hillsborough County Probate Court
No. 94-878

AngelIn re N.

2,July 1996
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Manchester,Cazden, orally,brief and for KathleenbyofElizabeth
B.

(AndrewWilbert, D.NashuaE. ofRandallLaw Offices of
N.and for Richardorally),on the briefWickwire

(MartinHoward, general Honigberg,R. P.attorneyJeffrey
orally),brief for the State.on the andattorney general,assistant

CourtBroderick, Hillsborough CountyThe ProbateJ.
J.) Children,(Cloutier, of the Division forpetitionthe Stategranted

(DCYF) ofYouth, parental rightsterminate theand Families to
(Kathleen) (Richard) daugh-overB. and Richard N. theirKathleen

N. The We affirm.ter, Angel (Angel). parents appeal independently.
11, historyof previouson March 1989. BecauseAngel was born

expressed by hospitaland DCYF and concernsinvolving Kathleen
conduct, visitingprovidedthe DCYF aparents’aboutpersonnel

Angeldaily support familyand a worker to the oncenurse social as
assistance,hospital. earlyfrom thebrought Despitehome thewas

old, her thatAngel reportedwas two weeks mother to DCYFwhen
Richard droppedand had been and that hadfightingshe Richard

intoAngel her bassinet.
result, inpetitions against parentsAs a filed bothneglectDCYF

neglectparentsthe Nashua District Court. Both consented to the
custody and her inpetitions. legal Angel placedDCYF obtained of

care.temporary foster
mother,AngelAfter five was returned to her who was thendays,

an anotherseparated sharing apartmentfrom Richard and with
Thereafter, DCYF bothprovided parents outpatientman. with

counseling, classes,parenting transportation.and
restrainingIn of andapparent disregard allowinga order Richard

“peaceful Angel’sto have contact” presence,Kathleen outside
yet Angel’sKathleen and Richard had another altercation in

25,in 1989. RichardJulydowntown Manchester on Afterpresence
scene,from the strikeran several witnesses observed Kathleen

back, causingon her and The officerAngel policehead red welts.
to him “finddispatched the scene that Kathleen asked toreported

baby”to not forproperlysomeone take the because she could care
DCYF, custody, placedstill oncelegal againher. which retained

inAngel foster care.
provide supportDCYF continued toDuring separation,this

to both Kathleen Richard. to the district courtReportsservices and
period displayedthis revealed that Kathleenduring “[u]ncontrolla-
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shifts”;ble outbursts and mood that she may comply“[w]hile with
therapy],[court-ordered it appears she would be ‘going through the

motions’, resisting change and cognitively unable to benefit much
from thattherapy”; although she had “made some gains,” she had
“much further to go before the prospect of herreuniting Angelwith
occurs”; and that she needed “further inhelp dealing with increased

unpredictableor stress.” Similarly, reports on Richard’s progress
noted that he had not consistently exercised good judgment during
visitations with Angel, that he “resumed drinking and stopped
keeping his appointments and fulfilling his inresponsibilities gen-
eral,” “[o]verall,and that Richard does not at this time appear a
realistic candidate for independent care of his daughter.”

DCYF continued goalits that Angel be returned to her mother.
Visitation was increased and decreased based on Kathleen’s and
Richard’s behavior. Although the district court ordered that both
Kathleen and Richard home,”“maintain a stable both continued to
move frequently.

Angel was reunited with 26, 1991,Kathleen on August after more
than yearstwo of separation. The reunion was short-lived. On

23, 1991,September following physicala assault on byKathleen her
male roommate in Angel’s presence, Kathleen agreed that her
daughter should return to 16, 1991,foster care. On October after
Kathleen secured a “stable appropriate residence,”and DCYF
returned Angel to her care once again.

later,One month Kathleen and Richard were involved in yet
another violent altercation in Angel’s presence. The argument

inculminated Kathleen stabbing inRichard the arm with a steak
time,knife. For the fourth and final Angel placedwas in foster care.

DCYF providecontinued to parenting classes and counseling;
progress was slow. The inunderlying theme reports to the district
court was that it was “too soon” reunification,to consider even
though DCYF had been withworking parentsthe for more than

yearsthree with no improvement.demonstrable
1992,In early Kathleen was counseled to “stay away from” her

abusive relationships with roommate;Richard and her male never-
theless, she lived twice with Richard and twice with the male
roommate, notwithstanding the assaults that resulted in Angel’s
third and fourth foster care placements.

The district court continued to review their progress. It noted
that both Richard and Kathleen were awaiting the felonyoutcome of
proceedings court,for theft in the superior for which Richard was
later sentenced to six inmonths the house of correction. The court
also acknowledged the concern of Angel’s counsel that Richard and



161

whichimprovementhistory of short-termlong“have aKathleen
pasthis fear that theirandproblems,”long-termintodeteriorates

courtto the districtReportsrepeated.would beof behaviorpattern
needed “continuedand Kathleenthat Richardagainnoted once

andmanagement,”angerskills andparentingto learnservices
goals.”reach theirtime to“additional

Thethree altercations.1993, Kathleen hadRichard andJulyIn
involvedfightsadditionalkicking; twoincident ofwas anfirst

thatrespondedcourtchoking. The districtandpunching,hitting,
havingofabout the wisdomconcerns“raise continuedeventsthese

continued:The courtparents.”herreturned home toAngel

slow, whichunavoidablyisprogress. . .The parties^]
the court is unableAngelof sincedetrimentto theoperates

objective providingofstatutory regulatorythe andreachto
appropriatea time frame which iswithinplanpermanencya

calendar datespecifichas noThe courtAngel’sfor welfare.
However, thefinal decision.it intends to make aon which

issue, and thebecoming anof time is alonepassage
invery closely thewill be watchedpartiesof theprogress

achieved, theis notprogressIf sufficientensuing months.
objec-its sometimepursuetoexpect [DCYF]court would

rights.parentaloftive of termination

court to terminate1994, probatethepetitionedIn DCYFearly
daysfour ofrights. Followingparentaland Richard’sKathleen’s

doubta reasonable thatbeyondthe court foundhearings, probate
leadingconditions tofailed to correct theRichard and Kathleen had

theirmonths and terminatedfinding eighteenwithinneglectthe
(1994).170-C:5, These fol-appealsIIIrights. See RSAparental

lowed.
of thefindings“The of factstatutory:isOur standard of review

erroneous thatthey plainlyunless are soof are finaljudge probate
reasonably (Supp.made.” RSA 567-A:4could not befindingssuch

1995). probatethe court’swill not disturbConsequently, “[w]e
evidence or erroneousby plainlytheunsupportedunless it isdecree

7,179, 181,B., N.H. 651 A.2dre 139of law.” In Sheenaas a matter
(1994).9

bytaintedtermination order wasarguesfirst that theKathleen
of her childrenthat onefindings. She maintainsfactualerroneous

“from a priorwas notadoptionforgiven uppreviouslywho was
That theis inaccurate.that this statementagreeWemarriage.”

history,personalof herreciting partincourt erredprobate
it “relied” on thishowever, her contention thatsupportnotdoes
court’s articulatedprobatein Themisstatement its determination.
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basis for thegranting termination petition was devoid anyof
reference to Jones,Kathleen’s other children. See State v. 133 N.H.
562, (1990).564, 864,578 A.2d 865

Kathleen also points to the factual regardingerror her eleven-
son,year-old Joshua. The probate court stated that Joshua “was

inplaced a foster inhome 1985 custodyand was giventhereafter to
his biological statement,father.” true,This although incomplete.is

1994,In June DCYF returned Joshua to Kathleen’s custody. She
contends, therefore, that DCYF’s determination that she is capable
of parenting Joshua “creates more than a reasonable doubt” that
she incapablewas of adequately parenting Angel. We disagree.

The reason for Joshua’s return to Kathleen telling.is The DCYF
case worker testified that father“[h]is was arrested for molesting

boysfive . . . is now[and] incarcerated and there no other[were]
available relatives.” returnAlthough of Joshua to mayKathleen not

ideal,have been “this is not an H.,ideal world.” State v. Robert 118
713, 718, (1978).1387,N.H. 393 A.2d 1390

We are not persuaded by the argument that one who can
adequately parent one equallychild is and automatically capable of

See,parenting H.,another. Ine.g., 418, 419-20,re Trida 126 N.H.
—(1985).1146,493 A.2d 1148 The strains on a parent’s resources

—personal as well as financial bycaused the introduction of another
child into the home are obvious. A DCYF caseworker testified that
Angel was “definitely” more challenging parentto than Joshua.

older,Another noted that Joshua was more intelligent, and more
self-sufficient. Kathleen five yearshad to demonstrate her ability to
provide baseline toparenting Angel. She failed. Joshua did not
cause her deficiencies and would likelynot cure them. Consequently,
the court’s determination that Kathleen was not capable of caring
for Angel, even itthough testimonyheard that she was caring for
Joshua, was not error.

Kathleen next argues that the probate court erroneously termi­
parentalnated her rights for tofailing correct her housing.unstable
H.,In Robert we held that less than ideal parenting, particularly

when it is by poverty,caused is an insufficient basis for terminating
H.,parental rights. 719,Robert 118 N.H. at 393 A.2d at 1391.

Rather, provethe State must parentthat the has “failed for as long
eighteenas rectifymonths to the neglect,conditions of despite the

attemptscourt’s to promote H.,their correction.” In re Tricia 126
425, Here,N.H. at 493 A.2d at 1151. probatethe court relied on

more than Kathleen’s unstable inhousing ordering termination. The
neglect found and not corrected in this case was not due to
economics. It related largely to a fundamental lack of parenting
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andfor welfare. While Richard KathleenAngel’sandskills concern
lives, ignore Angel’scourt could notfrom difficult thesuffered scars

herfor welfare andpeople responsiblebecause theneglect merely
many disadvantages.life’sburdened with ofsafety were

tolastly evidence was insufficientargues that theKathleen
requiredcourt to assessprobateThe wastermination.support

toleading neglectto the therectify conditionsKathleen’s efforts
finding. RSAfollowingmonths that Seefinding during eighteenthe

170-C:5, Here, rightsparental premisedas in a termination ofIII.
abandonment, also that occurredthe court considered eventson

hadwhether DCYFperiod to determinebeyond eighteen-monththe
abeyondfor termination reasonablestatutory groundsproven the

336, 591,E., 342, A.2d 595137 N.H. 627doubt. In re JessieCf.
(1993).

andEven no violence between Kathleenthough documented
16, 1991,for months after NovemberRichard occurred several the

roomthis time frame Kathleen “trashed” Richard’sstabbing, during
home; being to leave Richard’sgot upsethis mother’s so at askedat

face, welts;red andleavingmother’s that she scratched herhome
This “violence-free” periodassociated with a “known sex offender.”

— involvingthree in 1993by Julywas then followed the incidents
andkicking, hitting, punching, choking.

provided byfrom theAlthough benefiting therapyKathleen was
court, isthe district alone not sufficient.improvement “[W]hile

consider,factor real test is whetherparental improvement is a to the
is reuniting parentthere a reasonable of and child withinpossibility

(Vt.1129,J.J.,In 458 A.2d 1131perioda reasonable of time.” re
1983); P., 791, 798, 178,see In re 424 182also Diana 120 N.H. A.2d

(1981).(1980), denied, 964cert. 452 U.S.
thatAdditionally, only therapist, acknowledgedKathleen’s who

Kathleen, thoughlies that even“sympathyher with” testified
hergo,” AngelKathleen had “a distance to could be returned to
ansuggested improvedcare. No one else that Kathleen had to such

herreturning custody likely.extent to was reasonable orAngelthat
toprobateIt is within the court’s sound discretion evaluate

find in Seecredibility; we no error the court’s determination.
Merrimack, 139Society at Condo. Assoc. v.Hill Merrimack Town of

(1994).253, 256, 928,N.H. 651 A.2d 930
170-C:11, (1994);RSA IIIappeal.We next address Richard’s See

(1983) (termi-643, 924,Doe, 634,In re 123 N.H. 465 A.2d 930-31
parent’s rights independent). arguesnation of each Richard first

theprobate weightthat the court undue on “the best interest ofput
in terminating parental rights.child” his
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probate analysisThe court aperforms two-step when it considers
First,to itpetition parental rights.a terminate must find one of the

termination; thereafter,statutory itgrounds for must determine
termination be in the interest of rewhether would best the child. In

E., 339-40,Jessie 137 N.H. at 627 A.2d at 593. The termination
probatediscloses the Afterappropriately.order that court acted

determination,the ofreciting factual basis its “failure to correct”
theAngel’s special abilitythe court noted needs and of her foster

her,parents, adoptwho intend to to meet those needs. We find no
in the probate analysis.error court’s

Insufficiency of is inargument.the evidence Richard’s second As
appeal,Kathleen’s the factual for theunderpinnings court’s decision

lengthy.are Richard made little progress through counseling and
parenting relationshipclasses. His violent with Kathleen was
ongoing. probateThe court found that he “also deficient in hiswas

tolerance in atempathy judgment.” Althoughstress and DCYF had
time hoped Angel parents, ultimatelyone to reunite with itboth

inplan. ampleabandoned that We find the forsupport record
termination.

lastly argues probateRichard that the onerroneouslycourt relied
Aphysical drug orderinghis limitations and abuse in termination.

ofreview the no such Although probaterecord reveals reliance. the
difficulties,noted itpersonalcourt Richard’s based its termination

on thatdecision its assessment the conduct between the hadparties
changed “anynot and that it could not expect changessubstantive

in wherebythe future their conduct action can violent[or] become
anyat time would atand the child be risk.”

Although families,the not attempt micromanagelaw should to
society does a to insist that children notright neglected.have be

neglect parent’s unwillingnessWhen is due a or toto reluctance
basic aresponsibilities, society rightassume then has to interfere to
the In saveprotect innocent child. an effort to and nurture the

State,child,bond the in firstunique parentbetween and the
instance, appropriate stepsshould take reasonable and whenever

topossible maintainingassist in the link between andlegal parent
hand,In the tookoffspring. the case at State such over asteps

years.of fiveperiod approximately parents respondThe failed to as
Regrettably, they acted or to act atrequired. peril.failed their

notNeglect cannot and will be tolerated.

Affirmed.

JOHNSON, J., in inpart part;concurred and dissented the others
concurred.

Johnson, J., concurring in inpart dissenting part:and
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childrelationship parentbetween andtheI thatbelieveBecause
only exceptionalonasunderinviolable, be tornand shouldnearlyis

ofterminationrespect to thewithfacts, dissentrespectfullyI
thesupportdo notof this caseThe factsrights.parentalKathleen’s

however,concur, inIKathleen.respect towithcourt’s decisiontrial
Richard, father.theholding regardingmajority’sthe

— Angel.Joshua andKathleen, childrenshe has twoFocusing on
custodythe care andto havefit on the one handfound herDCYF has

maternalthat herhas advocatedJoshua, other handbut on theof
incompre-This isfor all time.be severedAngelwithrelationship

ofprovidercareprimaryis fit to be theIf Kathleento me.hensible
DCYF, certainly fit tothen she isofsupportfulltheJoshua with

in the future.Angelparenttoopportunitythehave
time, areof at thisAngel,parentsthat the fostersayThis is not to
are. ButtheyUnquestionably,parent Angel.topreparednot better

State; is, thatin our thatof childrenof thousandscould be saidthis
particularaparentcould betterparentsadoptivepotentialother

putThe real question,at this time.parentsthan the naturalchild
of theirAngel deprivedof beis, parentsthe naturalshouldsimply,

“better toparents”has foundDCYF nowrights becauseparental
twelve andboywas a ofmere fact that JoshuaTheAngel?care for
fit to carerender Kathleencertainly did nota of fiveAngel girlwas

Angel.nurtureJoshua, for andunfit to carenurture andfor and
wouldThe recordparent Angel?tobeyond hopeIs Kathleen

1994, the7, psychologista wroteJulynot. Onthat she isindicate
shehas shownfollows: “[Kathleen]Court asNashua District

son,of hercustodyphysicalto maintainopportunityanwarrants
here andtherapyin sessionsfamilyparticipatedShe has[].Joshua

AugustOnparent.”as ashe can be effectivethathas demonstrated
22, 1994, further:he wrote

consistencyandgood judgmentKathy has demonstrated
control,date,has, angerher underkepttoher son. Shewith

. .to .ability parent.herDCYF had abouta concern

thatin order to ensureweeklyare seenand JoshuaKathy
to beKathy continuesgoes well.living arrangementthis

Shecounseling sessions[.]in thecooperativeforthright and
IJoshua. continueparentingtocommittedgenuinelyseems

anymakeand do notsituationsupport presenttheto
at this time.recommendationsfurther

State, alsofor thecalled as a witnesstherapist,Kathleen’s own
Joshua,ofparentingthat, on Kathleen’s successfulbasedtestified

follows:testified asAngel. Sheparentshe could
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Q, say her,You in the end that meaning Kathy, abusive past
kepthas her beingfrom the mother personand she truly

youcan be. Do say treatment,mean to that with she will
be what she could have been?

A Yes. I believe that behind all . . Kathythe . at core is a
very woman,sweet woman veryand a trusting that’s her

personality,core that’s her natural personality. Not ev-
eryone is such a sweet person, heart,but she really is. At
a compassionate, nice Iperson. think everyone likes her

I thinkand if she had been born in another home or
treatment,certainly with that woman comingis out. That

is her personality.true I think a lot of the anger stuff is
really defenses that are partnot of . . . she is not an
angry person in the core.

Q you last,So when you say treatment,“With some the fog
is- beginning to lift and she is becoming capable,a
functional being,” youhuman mean that she has reached
at least the minimal levels of being capable,a functional
human being simplyand has place go?to

A That’s correct.

Q She still can improve?

A She certainly cured,can. I’m not saying Kathythat is but
I am thatsaying she has made significant progress.

Q draw,So the thatconclusion we at least that I’m drawing
from your testimony, is that Kathywere to be provided

Division,with services from the at least to the extent that
they provided now,have upservices till during periodthe

reunification, words,of the in other if they just givedidn’t
here, fail,back the kid say hangand yourself, but if they

actually perform jobtheir which is provideto services to
a needy person, wouldthey be able to provide services to
a needy family, which would include Kathy and Joshua

Angel,and is that true?

A That’s correct.

Q youAnd believe that if this case were today,dismissed
Kathy went home and picked up Angel or at least there

transition,was a reasonable Kathythat would be able to
succeed.

A That’s correct.
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were services.Q thereProvided

were services.A thereProvided

inneed to be place,these serviceslongWe tell howQ can’t
success,in would betherelong they’re place,but asa[s]

correct?is that

A I there would be.believe

point, the servicessay at someQ it be safe to thatWould
got to be six oranymore, Angelasbe neededwouldn’t

older, Kathylittle madeseven, got to be a asas Joshua
in treatment?progressmore

she’s madeprogressmake the thatIf continues toA she
months,next and thenmonths to the sixwithin the six

.year, yeara a andupthe case could wind withinprobably
a half.

together?closed allQ Being

A correct.That’s

therapist also testified:Kathleen’s

upondependentinvolved with andQ ... been[Kathleen’s]
toHas beensystem. she victimizedquote, you said the

in case?degree bysome DCYF this

victimized, sayI like to I thinkA I than wouldthink rather
one, I involved withgroundthe which was notcase from

here, I canany principals speaknor I of the sobelieve
thefeelings, mismanagedhasfreely hurtingwithoutmore

ofTheir not to her the kindsreally giveidea wascase.
shethe kinds of servicesthey. . . didn’t understand

was one.parent,to that numberappropriatelyneeded
in aAngel rightsreturn or terminate herThey didn’t

fact, up,in as it has ended has bothtimely manner. And
inher, reallyterms ofand themselvesAngelvictimized

hasmismanagementI think it’s a thatmanagement. total
are not left untilon for because most childrengone years

are, thenbe their fates andfour or five to decided what
away parents.from their[wre]nched

token, alongstrungareQ by parentsthe most notAnd same
years?for four or five

gettolike, waiting yourofA I can’t see what that would be
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time, so, term,child back for that amount of inyes, that
that certainly is victimization.

record,onBased this it is a totragedy terminate Kathleen’s
parent-child forrelationship Angelwith all time.

Grafton
No. 95-051

HampshireThe State of New

v.

Ronald S. Anderson
2,July 1996

(PatrickHoward,R.Jeffrey attorney Donovan,general E. assis-
tant attorney general, on the brief orally),and for the State.

Barth, appellate defender, Concord,Joachim assistant byof brief
orally,and for the defendant.

Brock, defendant, Anderson,C.J. The S.Ronald appeals his
conviction”,following (Abramson,a trial injury J.),Superior Court
of driving intoxicated,while subsequent 265:82,offense. See RSA
I(a) (1993) (amended I(b) (1993).1995); 265:82-b,RSA We affirm.

The pulleddefendant was over after a local police officer observed
drivinghim inerratically Bethlehem. He not responddid to the

questionsofficer’s about Thedriving.his officer smelled alcohol on
breath; upon inquiry,his the defendant thatadmitted he had been

drinking. When the unabledefendant was to aproduce driver’s
license, the officer notified the State Police.

A police tests,State officer administered four field whichsobriety
the completedefendant not successfully. smellingdid After a

alcohol,odor”“strong observingof the “extremelydefendant’s
glassy” eyes,and and noticing“distant” that the spokedefendant

slur,”with “slighta the officer concluded that the defendant was
impaired and himarrested for DWI.


