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(LawrenceEC.,& Concord S. Smith andRansvieier ofSpellvian,
brief, fororally),Mr. theT Alexander on the and AlexanderJohn

plaintiff.

Gardner, (DavidRA., Engelof Exeter C. onGearreald &Engel,
Newmarket,DeMello, onA. of theand and Jillorally),the brief

brief, thefor defendant.

Thayer, Jr., injured whileRodriguez,J. Jacinto wasplaintiff,The
(baler)baling byin a machine ownedaluminum cans metalcrushing

Webb,defendant, Heavy Equipment.Bob’sRobert Sr.the d/b/a
(Dickson, J.), the juryCourtSuperiora trial in theFollowing

$150,000, by a findingamount discounteda verdict in the ofreturned
RSAcomparative fault. See 507:7-dtwenty percentthe plaintiff’sof

1995). otherappeals, alleging, among things,The defendant(Supp.
by the of intentionalrecognizingtrial erred tortthat the court

evidence, evidence of the defendant’sby admittingofspoliation
baler, requestthe to aby plaintiffof and permittingthedestruction

jury.from the We affirm.damagesamountspecific of
Heavy Equipment, heavy equipmentBob’s aThe defendant owns

10, 1989, theApril plaintiffiron On wasscrapand business.
Kershaw, defendant,of theemployeean inassisting Edward

Acompacting.into the baler forbarrels of aluminum cansdumping
burst, lid tocausingthe baler’s lid the fallcontrollinghosehydraulic

arms,injuries to requiringcrush hisplaintiff.on the He suffered
scars,leaving broken bonespermanentand andoperationsseveral

in three toes.
accident, andupthe cut the baler soldShortly after the defendant

Ibrought (negli-then suit: countscrap plaintiffit as metal. The
to warn thenegligentlyclaimed the defendant failedthatgence)
negligentlythe the baler andof hazards associated withplaintiff

II (negligent spoliation)countproperly;failed to maintain the baler
baler,destroyed therebythat the thealleged negligentlydefendant
injuries;recover andabilitythe to for hisprejudicing plaintiff’s

(intentional that defendant inten-spoliation)count III claimed the
destroyedtionally the baler.

unsuccessfully in to exclude testi-The defendant moved limine
evidence,destruction. At the of themony regarding the baler’s close

Thethe second and third counts. trialdefendant moved to dismiss
count, not thenegligent spoliationthe butcourt inten-dismissed

parties’The court then instructed bothspoliationtional count.
count and the intentionalsimple negligencecounsel to address the

jurybut them thatclosing argument,count in informedspoliation
closing plaintiff’sIn argument,deliberations would be bifurcated.

indestroyedthe defendant the baler ordersuggestedcounsel that
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to hide evidence that would thesupport plaintiff’s claim of negli-
Ingence. charge jury,its to the the court instructed the jury only on

negligence that,the count and juryinformed the depending on its
verdict, it might thereafter be instructed on the intentional spolia-

jurytion count. The returned a verdict on the negligence count in
$150,000,the amount of with a finding that the defendant eightywas

atpercent fault and the plaintiff twenty percent at fault. The
plaintiff dropped claim,then his spoliationintentional which was
never byconsidered the jury.

On appeal, the defendant argues that the trial court inerred
recognizing evidence,the tort of intentional spoliation of see Smith

Co., Inc., (Ohio 1993)v. 1037,Howard Johnson 615 N.E.2d 1038
(defining elements of spoliation),intentional and therefore testi-
mony about the destruction of the baler was improperly admitted.
Because we that testimonyhold concerning the baler’s destruction

count,was negligenceadmissible on the we need not decide whether
New Hampshire recognizes an independent cause of action based on

spoliationintentional of evidence. The defendant does not argue
that this testimony was inadmissible under New Hampshire Rule of
Evidence 407 (subsequent measures),remedial and we therefore do
not consider applicationthe of Rule 407.

The defendant contends that the destruction of the baler was not
relevant to the negligence claim. We disagree. Evidence is relevant
if it “any tendencyhas to make the anyexistence of fact that is of
consequence to the determination of the action probablemore or
less probable than it would be without the evidence.” N.H. R. Ev.
401. The determination of whether evidence is relevant is within the
trial court’s sound discretion and will not be overturned absent an

Smith,abuse of that discretion. State v. 524, 525,135 N.H. 607 A.2d
(1992).611, 612 error,To constitute reversible the defendant must

demonstrate that the ruling “was clearly untenable or unreasonable
to the prejudice omitted).of his case.” Id. (quotation

The relevancydefendant’s argument contains two threads.
He suggestsfirst relevant,that the baler itself was not and hence its
destruction was of no consequence. This argument is without merit.
We fail to see how the baler could not have been relevant to the
plaintiff’s of negligentclaims maintenance and failure to warn. The
plaintiff’s negligence claim squarelyrested on the physical condi­

machine,tion of the including both the adequacy of its upkeep and
the dangers associated with its operation.

stronger argumentThe defendant’s is that the baler’s destruction
was irrelevant because there was no evidence that the defendant
destroyed Strong,it with bad 2intent. J. McCormick onCf.
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(4th 1992)265, at bad faith in(discussing§ 191 ed.Evidence
context). testimonyThe wasuncontrovertedspoliation defendant’s

anda was imminent that his motivethat he did not believe lawsuit
injury. plaintiffavoid further Thethe baler was todestroyingfor

however,this testimony,contest becausehardly positionwas in a to
was defendantwitness to the machine’s destruction theonlythe

thesemust decide is whether underquestionhimself. The we
in plaintifftrial erred the topermittingcircumstances the court

to invite thetestimony about the baler’s destruction andintroduce
evidence would have been unfavor­jury destroyedto infer that the

theable to defendant.

evidencedestroyed pieceHere defendant a crucial ofthe
rise to Thelitigation.after the accident the destruc­shortly giving

matter of Am. Jur. 2dwas and not a routine. 29tion intentional Cf.
(1994) (no244,§ 256 inference where destruc­Evidence at adverse

intent). Althoughroutine with no fraudulent theretion a matter of
that the acted with fraudulentwas no direct evidence defendant

intent, tothe circumstances the destruction alone were sufficientof
infer the evidence would havejury destroyedthe thatpermit to

Barnstead, 477,v. 40the See N.H. 496favored plaintiff. Pittsfield
(1860) alterationjuryfor to consider evidence of fraudulent(proper

Marzen,records); LegalUncertainty:Solum & Truth andof
Emory L.J. 1085,Evidence,the Destruction 36 1093Control of of

(1987) Moreover,jury).a of fact for(spoliation questioninference
the andreject explanationsentitled to defendant’s tothe'jury was

as of the weakness of his case.treat the destruction an admission
(1990)704, 619,707, A.2dv. N.H. 582 621Simpson,See State 133

(evaluation jury).within of Conse­credibility provincewitnessof
allowinginthe court not abuse its discretion thequently, trial did

argument concerningand the baler’stestimonyto thejury consider
612;Smith, 525,N.H. at 607 A.2d at State v.destruction. See 135

(Iowa 1979).330,283 N.W.2d 335Langlet,
thetestimony regardingalso that baler’ssuggestsThe defendant

destruction, relevant, undulyif aseven should have been excluded
“may if probativeRelevant be excluded itsprejudicial. evidence

by danger preju­the of unfairsubstantially outweighedvalue is
403: trial of whetherN.H. R. Ev. The court’s determinationdice.”

substantially probativethan under Ruleprejudicialevidence is more
will absent ana discretion and not be disturbed403 is matter of

Miller,v. 140 N.H.Systemsof See Cabletronabuse that discretion.
(1995).55, 58, 304, We no abuse.662 307 discernA.2d

important piecean ofintentionally destroyedThe defendant
(he notas innocent didonlyaction notevidence. He defended his
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(helawsuit),expect a but as to avoidwell-intentioned wished further
turn, juryThe in asked frominjury). plaintiff, the to infer the fact

that the destruction was intentional in theand close time to accident
the ofattempting negligence.that defendant was to hide evidence

juryThe was free to choose between competing explanations,these
any resulting to the defendant’sdamageand case was not unfair

ratherprejudice, jury’sbut a reflection of the assessment of the
credibility.defendant’s

Our of the relevancyresolution defendant’s prejudiceand claims
negligenceon count analysis.based the does not end the The
argues that trial ofrecognitiondefendant also the court’s the tort of

intentional spoliation, consequent testimonyand allowance of and
count,argument on that prejudiced jury regardthe with to the

negligence Assuming, arguendo,count. We disagree. that the trial
court’s of intentional asrecognition spoliation independentan tort

error, errorwas was it appearssuch harmless. “Where that an error
below,thedid not affect outcome or canwhere the court see from

done,injurythe entire record that no has judgmentbeen the will not
532,Welch Co.,be disturbed.” v. Gonic Trust 128Realty N.H.

(1986)537-38, 808, omitted).517 811 (quotationA.2d and ellipses

onlyThe evidence relevant to the spoliation count was
destruction,thetestimony about baler’s which we have held was

admissible on negligence closingthe count. In argument, plaintiff’s
counsel the juryasked to draw an adverse inference based on the

evidence,defendant’s destruction of mentioningwithout the spoli­
This, too,ation count. permissiblewe have held was on the

negligence count. Finally, the trial court carefully instructed the
jury not to spoliation duringconsider the count its ondeliberations

negligencethe count. jurorsWe assume that properlyfollow crafted
Smart, 639, 658, 1197,instructions. See State v. 136 N.H. 622 A.2d

1210, denied, (1993).cert. 114 S. Ct. 309 Based on these consider­
ations, we anyconclude that error in therecognizing tort of
intentional ofspoliation evidence was harmless.

The defendant next contends thethat trial court inerred
permitting plaintiffthe argueto a specific dollar amount of dam­

Inages. closing argument, plaintiff’s asked for a verdictcounsel “in
$350,000a sum of at least under the circumstances here.” The

argues requestdefendant that bya counsel for a specific sum of
damages impermissibleconstitutes an opinionstatement of or
personal 3.4(e);belief. See Prof.N.H. R. BorderConduct Brook

Gladstone,Terrace 11, 16-17,Condo. Assoc. v. 137 N.H. 622 A.2d
(1993).1248, 1252 We disagree.

In Gelinas,Duguay 182, (1962),v. 104 N.H. 182 A.2d 451 we
formulas,struck down the use of diem,mathematical persuch as the
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187, A.2d atpain suffering.for and Id. at 182calculating damagesin
undisturbed, however, rule allowsthe that454. We leftspecifically

Id.lump he to recover.”argue“to the the sum seeksjurycounsel to
ofrequest specificrule that a for a sumThe rationale for this is

from Seea drawn the evidence.damages is factual inference
(1914).381, 382-83, 546,A.Railroad, N.H. 92 547-48Sanders v. 77

fact,which counsel asserts as a“The test is whether the inference
find, from the evidence.”jury properlyor the be drawnmayasks to

omitted).383, juryIf the can(quotationat 92 A. at 548Id.
find, evidence, that the entitledplaintiffon the isreasonably based

In thisrequest objectionable.the the is notrequested,to amount
thecase, ofnot the reasonablenesschallengethe defendant does

evidentiarynot its support.and we need considerrequested,amount

legislature’salternatively argues that theThe defendant
1995),clause, (Supp.of ad damnum see RSA 508:4-celimination the

notmonetarythatlegislature’s specificindicates the intent awards
ThisWe find thisargued jury. argument unpersuasive.be to the

in thelegislative expressedfinal of intent ascourt is the arbiter
v.Popea whole. Townof a statute considered aslanguage of

(1993).233, 237, 1360, canHinsdale, 624 1362 We137 N.H. A.2d
norlegislationof the add wordsignore plain language“neither the

Walker,see fit include.” Petitionwhich the lawmakers did not to of
omitted).(1994)471, 1021,475, 1025 (quotation138 N.H. 641 A.2d

that elimination the ad damnumagree plaintiffWe with the of
eliminating requests bybe means of counselpeculiarclause would a

Wiebusch,R.specific closing argument.a in 5of dollar award Cf.
Hampshire Practice, Civil Practice and ProcedureNew

1994) (RSA985, designedpresumably§ 3 n.18 508:4-c(Supp.at
toReplicationin orallegations“either to control the Writ and

settingthe in theplaintiff figure earlythe of burden of arelease
case”): argu­the intent to eliminate suchlegislature’sHad been
ment, N.H.Gagnon,so See State v. 135expressly.it could have said

(1991). so,217, 937, it219, legislature600 938 Had the doneA.2d
might today.rise issues we do not addressgive to

forarguments preservedThe two notremainingdefendant’s are
inthat the trial court erredappeal. arguesThe defendant first

his represen-him Kershaw aboutprohibiting cross-examiningfrom
action.personal injurytation counsel in an unrelatedby plaintiff’s

examination, the fact of theplaintiff’s broughtOn direct counsel out
cross-examination, askeddefendant’s counselrepresentation. On

objected.counselrepresentation, plaintiff’sKershaw about the and
conference, entirety,in its asensuingThe bench ran follows:



183

honor,Your I[PLAINTIFF’S believe itCOUNSEL]: was
agreed broughtthat if we this out on direct that there
wouldn’t be any inquiry into it on cross-examination.

THE COURT: That was my as well.understanding Where
youare headed?

[DEFENDANT’S it. makingCOUNSEL]: That’s He’s the
as to hepoint thingsdid certain before counsel][plaintiff’s

was his attorney. Obviously afterthings he was his attorney,
—i.e., his deposition that’s the only question I’m asking

him. I’m onmoving somethingto else now. They brought up
questionthe as to the importance of the as todate what he

did before [plaintiff’s was attorney.counsel] his

THE Okay. youCOURT: So are all done?

[DEFENDANT’S AllCOUNSEL]: done.

THE you.COURT: Thank

It is clear from this exchange that the trial court believed that the
defendant had agreed pursuenot to this line of questioning on
cross-examination if plaintiff direct,the brought it onup and that
the defendant did not challenge this understanding. The issue is
thus waived for purposes of appellate review. See Tsiatsios v.
Tsiatsios, 173, 179, 1335, (1995).140 N.H. 663 A.2d 1339

Finally, the arguesdefendant that the trial court byerred
instructing jurythe on the standard of applicablecare in premises
liability cases. “A contemporaneous objection is necessary to pre-
serve a jury instruction issue for appellate review.” State v.

473, 474, (1995).Devaney, 832,139 N.H. 657 A.2d 833 Although the
defendant objected to jurythe instructions on grounds,numerous
he did not object to the standard of care instruction. Accordingly, we
do not reach the merits of this issue.

Affirmed.
BRODERICK, J., sit;did not the others concurred.


