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almostdecision, of the “cultural climate andpartteam wasthe
life overof for wellpart companyas an establishedinstitutionalized

on we need not considerground,we reverse thisyears.”15 Because
arguments.otherthe claimant’s

andReversed remanded.

All concurred.

Derry District Court
No. 95-068

HampshireofThe State New

v.

Edward Pinkham

16,July 1996

White,L. assistantHoward, attorney general (CynthiaR.Jeffrey
theorally),on the brief and for State.attorney general,

theby orally,brief and forGarrity, Londonderry,Paul J. of
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trial, Derry CourtJohnson, a bench the DistrictFollowingJ.
J.) defendant, of(Warhall, Pinkham, guiltythe Edwardfound

265:82intoxicating liquor. See RSAdriving the influence ofunder
1993) (amended 1995). thatappeals, arguingThe defendant(Supp.

athatin his motion to evidencedenying suppressthe court erred
driveway.he entered the defendant’sofficer obtained whenpolice

We affirm.
a21, received1994, Miles Sinclairevening Julyof OfficerOn the

complainta drunk driver. Thepossiblecitizen aboutcomplaint
car, including plateits licenseof the driver’sdescriptioncontained a
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The officer obtained the defendant’s from car’snumber. address the
and to the home. In theregistration listing drove defendant’s

matchingsaw car thedriveway description given.he a The car’s
onheadlights taillights engine running.and were but the was not

sittingThe was in the driver’s seat. Officer Sinclairdefendant
theparked up drivewayhis cruiser and walked to the car. The car’s

still warm to thegrill exchange,was touch. After a brief he asked
the to exit thedefendant vehicle and administered several field

results,on the thesobriety tests. Based he arrested defendant.
I,The issue need on appeal partsole we address is whether article

19 of the New the toHampshire Constitution or fourth amendment
the appliesUnited States Constitution Officerto Sinclair’s warrant-

driveway.less of the defendant’s Theentry arguesdefendant that
the wasentry probableunconstitutional because the officer lacked
cause to believe a committed no exceptionscrime had been and to
the requirementswarrant We hold that theapplied. entry by the
officer not the protections.did violate defendant’s constitutional

We on interpretationdecide this case based our of the New
Constitution,Hampshire Ball, 226, 231,see State v. 124 N.H. 471

347, (1983),A.2d 350 using federal aonly guidelaw as to our
analysis, 590, 594,see Maya,State v. 126 N.H. 1139,493 A.2d 1143
(1985). Because the Federal providesConstitution no greater
protection Constitution,to the defendant than the State see United

(9th1169,Magana,States v. Cir.), denied,512 F.2d 1170-71 cert. 423
(1975),U.S. 826 we conduct separate analysis.no federal See Stale

420, (1995).v. Bernaby, 422, 1124,139 N.H. 653 A.2d 1126
I,Part article 19 states: “Every subject hath a toright be secure

from all unreasonable searches and seizures his person,of his
houses, his papers, possessions.”and all his a“Unless warrantless
search [or falls within one of specificallyseizure] the few established
and Ball,exceptions, perwell-delineated it is se unreasonable.” 124

234,N.H. at 471 atA.2d 852. We have not yet adopted the reasonable
test,expectation privacy States,of 847,see Katz v. United 389 U.S.

(1967) J.,(Harlan,361 I,concurring), interpretto part article 19.
Westover, 375, 379, (1995).State v. 140 1344,N.H. 666 A.2d 1348

Although the urges now,State us to do so we decline the invitation.
The parties have not “address[ed] interpretivethe[] alternatives
here, where neither side backgroundhas briefed the of article 19
and historythe of its application bearingas on the extent to which
Katz be amay guidesound to our own constitution.” State v.
Valenzuela, 175, 181, 1252,130 N.H. 536 (1987),A.2d 1256 cert.
denied, (1988).485 U.S. Moreover,1008 application of the reason­
able expectation of privacy test would alternot the outcome of this
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Cloutier,1170-71; 544 A.2dv.512 F.2d at StateMagana,case. See
(Me. Horton v.1988), abrogated grounds byon other1277, 1279-80

(1990). consider-Accordingly, postponeweU.S. 128California, 496
day.privacyof until anotherexpectationtheation of reasonable .test

by article 19focus, then, specific protectedis the itemsonOur
subject’s person,aand seizures:from unreasonable searches

hisThe asserts thathouses, possessions. defendantpapers, and
thecurtilage. He thus invokesof his home’sdriveway is part

home, traditionally tointerpretedsubject’sto aprotection given
States,v.Oliver Unitedsurrounding property.certaininclude Cf.

(1984) (fourth170, analysis).amendment466 180U.S.
fromin search and seizure law derivesconcept curtilageofThe

Dunn,v. 480burglary. See United Statesthe common law ofEnglish
(1987). Blackstone, unauthorized294, to anAccordingU.S. 300

house assurrounding dwellingthe wasbuildingsintoentry certain
W.the house itself.law as an intrusion intoviolative of the

England 960Blackstone, the Laws ofCommentaries on
1914).(G. Court hased., SupremeThe United States4th ed.Chase

comparable principletorule establish aon Blackstone’srelied
surrounding homepropertycertain afourth amendment:under the

andunreasonable searchesprotection againstthedeserves same
300; Oliver,Dunn, at 466 U.S.480 U.S.seizures as the home itself.

(1924).57,States, Thisv. 265 U.S. 59180;at see Hester United
fields; is, theoutsideopen propertyto thatapplydoes notprotection

(no inOliver, privacyofexpectation466 at 180-81U.S.curtilage.
Finder,v.analysis);amendment Statefields under fourthopen cf.

(1986)1241, notion66, 72-74, (rejecting514 A.2d 1244-46128 N.H.
fields).I, openin article 19 includespart“possessions”that

easilynotcurtilagethe areand contents ofThe boundaries
fact-sensitive, and courts resolveCurtilage questions aredescribed.

askingthenthe of the area at issue andexaminingthem natureby
govern-fromdeserving of protectionsuch an area is aswhether

curtilage“Theas the house. We have stated:mental intrusion
intimatelydirectlyare andoutbuildings whichincludes those

in thereto and the landproximitythe habitation andconnected with
are anddwelling necessarythe whichsurroundingor grounds

carryingandhabitually family purposesusedconvenient and for
690-91,689,Hanson,v. 113 N.H.employment.” Stateon domestic

(1973) added; omitted);730, see alsocitation(emphasis313 732A.2d
74, CodeFinder, A.2d at 1246. The Criminal defines128 N.H. at 514

the of forceestablishingfor of amountsimilarly purposescurtilage
(1986).627:4, :9, drivewayI Aone use in self-defense. RSAmay

orthe of “landclearly scopeto a house falls withinleading directly
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necessary conve-anddwellingthe which aresurroundinggrounds
oncarryingandfamily purposesforhabituallyand usednient

690-91, atHanson, 313 A.2d113 N.H. atemployment.”domestic
the of the home.such, driveway curtilageofpartAs the is732.

accordedcurtilage traditionallyareareas within theAlthough
indrivewaythat the this case waswe holdprotection,constitutional

Theno warrant waspolice entry required.from andprotectednot
case, 512Magana,in nature.semi-privatewas of adriveway, this Cf.

Cloutier,(fourth atanalysis); 544 A.2d1170-71 amendmentF.2d
(Vt. 1990) (same).674,(same); v. A.2d 675State 571Ryea,1279-80

to houseis an access route thewalkway,The like adriveway,
carriers, and otherneighbors, salespersons,mailtypically byused

Lafave,1 andthe See W. Searchvisiting public.members of
2.3(f),§Amendment atA Treatise on the FourthSeizure:

(3d 1996) cases). So as these have along people(citing505-08 ed.
they impliedhave anentering property,for thelegitimate reason

(fourthatMagana, 512 F.2d 1171driveway.invitation to use the Cf.
(same);Cloutier, Ryea,544 A.2d at 1279-80analysis);amendment

(same).(same); LaFave,1 supraat Police officers have571 A.2d 675
the on business as otherdriveway legitimatesame to enterrightthe

of citizeninvestigationof Officer Sinclair’s thepublic.members the
Cloutier, 544legitimate police business.complaint exemplified Cf.

(fourth LaFave,1analysis); supraat amendment seeA.2d 1280
(same).

thereof, mayorrecognize driveways, portionsWe that some some
however,fact, record,not, in thesemi-private Nothingin be areas.

road,finding in case. From the Officer Sinclairsupports such a this
in and was to seedrivewaythe car the defendant’s ableparkedsaw

Thus, it thatsitting appearsa in the driver’s seat.personthat was
ofshrubbery portionno fences or nor the house itself blocked that

parked from thewhere the defendant’s vehicle wasdrivewaythe
Moreover, at that theof there was no evidence trialpassersby.view

“Nodriveway by gate posted Trespassing”was blocked a or with
(fourth1171 analysis);512 F.2d at amendmentsigns. Magana,Cf.

(same). onlywasAlthough571 at 675 the defendant’s carRyea, A.2d
house,his persuadesten to fifteen feet from our review of the record

and, asdriveway semi-privatethat the was a areaus defendant’s
I, 19 tosuch, right partthe did have a under articledefendant not

hisenteringa warrant beforerequire policethat the obtain
driveway conducting investigation.anand

Affirmed.

J., dissented;BRODERICK, others concurred.the
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Broderick, J., dissenting: This case requires us to determine
a ispersonwhether entitled to the protection against unreasonable

I,searches and byseizures afforded part article 19 of the New
Hampshire Constitution when he sits in a car inparked his
driveway. Applying a “protected analysis,areas” majoritythe
concludes that because that of theportion defendant’s driveway on
which he rested is the“semi-private,” defendant is not entitled to

I,protections partthe of article 19. See supra p. 3. Because I believe
questionthis is best byresolved ascertaining whether the defendant

had expectationa reasonable of privacy under the State Constitu-
tion, I respectfully dissent.

The fourth amendment to the United States Constitution pro-
vides:

rightThe of the people to be secure in persons,their
houses, effects,papers, and against unreasonable searches

seizures, violated,and shall not be and no warrants shall
issue, cause,but upon probable supported by oath or
affirmation, and particularly describing the place to be
searched, personsand the or things to be seized.

Const., States,U.S. IV. Inamend. Katz v. United 389 U.S. 347
(1967), the United States Supreme Court stated that “the Fourth

protects people,Amendment not places.” Id. at 351. The Court
reasoned that person“[w]hat a knowingly exposes to the public,

in office,even his home or subjectis not a of Fourth Amendment
protection. But what he preserveseeks to as private, even in an area
accessible to the public, may be constitutionally protected.” Id. at

(citations omitted).351-52 To invoke the protections of the fourth
amendment, an individual must have entertained a subjective
expectation of privacy, and that expectation must be one societythat
is prepared recognize (Harlan,to as J.,reasonable. See id. at 361
concurring).

It is clear that the Katz court correctly viewed the fourth
amendment’s prohibition against unreasonable searches and sei-
zures as primarily concerned with governmental invasions of an
individual’s privacy. Though the amendment was “conceived in
response to the general and,use of warrants in particular, the

of writs inemployment of assistance the priorColonies to the
Revolution,American practicea which profoundcaused resentment
colonists,”among Pellicci,the 523, 539,State v. 133 N.H. 580 A.2d

(1990)710, (Brock, C.J.,720 concurring specially), its language
encompasses more than simple physical intrusions into certain
areas, Katz,see 389 U.S. at 353. In light historyof the of the
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may fairlyit beadoption,and the events itsprecedingamendment
said that

. . . the belief that toAmendment embodiesthe Fourth
person and to afford itprivacythe of home andvalue

govern-reach ofagainst longtheprotectionconstitutional
dignity,to and that thisis no less than value humanment

overridingin case ofexceptmust not be disturbedprivacy
need, only stringent proceduralthen underandsocial

safeguards.

LANDYNSKI, AND AND THE SUPREMESEARCH SEIZUREJ.
IN CONSTITUTIONAL INTERPRETATION 47A STUDYCOURT:

(1966).
in nothe fourth amendment derivesalso teaches thatHistory

I, 14from of the Massachusetts Declarationpartsmall articlepart
Seizures,Fraenkel, 34ConcerningSee Searches andRights.of

(1921).361, F. HennesseyHarv. Rev. 362 Chief Justice EdwardL.
thatthe Court of Massachusetts has observedSupremeof Judicial

. BillRights spawned Rightsof . . the of of the“[t]he Declaration
Constitution, in in theonly concepts, verynot but words.”Federal

1780,The Massachusetts ConstitutionHennessey, Extraordinary of
(1980).873, As Supreme14 L. 873 the United StatesSuff. Rev.

therecognized personal privacythat is central to fourthCourt has
amendment, thathighso the court has concludedtoo Massachusetts

I, 14questions arisingin under article of theconsidering part
Rights,of “it must be determinedMassachusetts Declaration

subjective expectation privacythe had a of whichwhether defendant
559,Pratt,Com. v. 555 N.E.2drecognizedcan be as ‘reasonable.’”

(Mass. 1990).567
I,This article of thebrings part Hampshireus to 19 New

Constitution, provides:which

subject fromEvery hath a to be secure all unreason-right
houses,of his his hisperson,able searches and seizures

Therefore,possessions.and his all topapers, all warrants
suspected places, or arrest a for examinationpersonsearch

matters, contraryor trial in criminal are toprosecutions for
if the or of them be notright,this cause foundation

by or affirmation ....previously supported oath

I, 14 ofuponThis is based article the Massachusettspartarticle
Indeed,Landynski, at twosupraDeclaration of See 38. theRights.

identical, recognizedand court thatprovisions virtuallyare this has
antecedent,I, 19, “safeguardslike itspart article Massachusetts

Canelo,from intrusion.” State v.privacy protection governmentand
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(1995) cases).376, 386, 1097, (citing139 N.H. 653 A.2d 1104 In State
Santana, 798, (1991), example,v. 133 N.H. 586 A.2d 77 for we held

in dwellingthat under our constitution there exists an individual’s
strong expectation privacy protection government“a of and from

omitted).803,intrusion.” 133 N.H. at 586 A.2d at 80 (quotation
the of as theDespite recognizing protection privacy purpose of

I, 19,part employarticle we have declined to a reasonable
in theexpectation privacy analysis interpreting provision’sof reach.

See, Sterndale, 445, 449, 409,v.e.g., State 139 N.H. 656 A.2d 411
33, 37, (1993).(1995); Alosa, 218,State v. 137 N.H. 623 A.2d 221

Instead, we have to the protection privacycontinued view of
Pellicci,through “protected analysis.the lens of a areas” See 133

546-47, J.,(Thayer,N.H. at 580 A.2d at 724-25 concurring special-
Settle, 214, (1982),Inly). State v. 122 N.H. 447 A.2d 1284 the court

opined:

“legitimate expectation privacy”The of doctrine is no boon
to the general justice system,administration of the criminal

establishment,the law enforcement the workload of the
courts, clearly rights.trial or defined constitutional It

judicialintroduces into the law enforcement process yetand
another flexible threshold bedetermination to made for the
orderly dispositionand fair of criminal cases. . . .

Our review of the cases decided under the “legitimate
ofexpectation privacy” doctrine shows us that its adminis-

tration is not problems.without courts haveAppellate been
forced to finedraw distinctions whose bases arelogical
questionable.

219,Id. at 447 A.2d at 1287.
demonstrates,As the instant case strict adherence to a “protected

analysis proved any greatareas” has not theboon to administration
justiceof our criminal system. categoricalThe standards articulated

by majority,the which trialrequire courts to determine first
whether curtilagean area is and second it iswhether “semi­

3,private,” suprasee arep. inherently unwieldy and difficult to
apply. analysis inevitablyThis sort of inflexible requirewill the
court “to draw fine logicaldistinctions whose bases are question­
able,” Settle, 219, 1287,122 N.H. at 447 A.2d at and whose effect may

Note,unjust,well be andinequitable see From Private Places to
Privacy:Personal A Post-Katz Study Fourth Amendment Pro­of

(1968).tection, 968,43 N.Y.U. L. Rev. 968
Simply put, “protectedthe areas” analysis is too indelicate a tool

I, 19,with which safeguard privacyto under itpart mayarticle as
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a person’s genuineofaspectsand intricateobscure the subtlewell
underinquiryI believe the criticalAccordingly,interests.privacy

and societaluponfocus individualshouldState Constitutionthe
catego-geographicalrather than artificialprivacyofexpectations

amendment,19,I, fourthries, like thepartfor in view articlemy
ofprivacythe individ-emphasizingplaces. Bynotpeople,protects
analyticalauals, analysis offers sounderprivacyan ofexpectation

I, 19 itsinterpretto article consistent withpartfrombase which
toFurther, necessary ensureflexibilitytest thethis haspurpose.

changing society.inI, vitality rapidly19’s aarticle continuedpart
thisprivacy analysisof and remandadopt expectationI thewould

in whether thedetermine the first instanceto the trial court tocase
“(1) inprivacy placeof thesubjective expectationhaddefendant a

(2) v.as reasonable.” Com.society accept. . that wouldsearched .
(Mass. 1995).579, The second elementKrisco 653 N.E.2d 582Corp.,
the facts anddependent particular“is on involvedhighlyof the test

of the caseby examining the circumstancesdetermined[should be]
intrusion,factors,” theincluding “the nature oflightin of several

right theyhad a lawful to be wheregovernment agentswhether the
remand,were, of Id. Onand the character the location searched.”

An ofmay expectationresult in this case well be the same.the
however, sufficientlyan differentanalysis, requires inquiryprivacy

I beanalysisthe areas” that believe remand would“protectedfrom
appropriate.

advocating adoption expectation analysisIn the of the of privacy
19,I, accept,I am wepart suggestingunder article not also without

law thisquestion, construing applyingthe federal case and test. We
independentlyhave Stateconsistently interpreted our Constitution

Constitution, providesthe United often that itconcludingof States
See,itsgreater counterpart. e.g.,individuals than federalprotection

Sterndale, 449-50, at 412 an(rejecting139 N.H. at 656 A.2d
Canelo,the N.H.exception requirement);automobile to warrant 139

387, A.2d a(rejecting exceptionat 653 at 1105 faith to thegood
rule).exclusionary Adoption expectation analysisof the of privacy

would no deviation from this course.require


