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Howard,R.Jeffrey attorney Cahill,general (Jeffrey S. assistant
attorney general, orally),on the brief and thefor State.

Concord,E. Duggan, defender,James chief ofappellate by brief
and orally, for the defendant.

Johnson, jury J.),J. After a trial in Superior {Barry,Court the
defendant, Aubuchont,James was degreeconvicted of first assault

1995).on his infant son. See RSA 631:1 On(Supp. heappeal, argues
J.)Superiorthat the Court (Groff, denying pretrialerred in his

suppressmotion to statements he made to police. We affirm.
8, 1993,On June the broughtdefendant his three-week-old son to

Bedford,the Hitchcock Clinic in where diagnosedthe child was as
having a broken Theleg. arrangeddoctor for the child to be
admitted to the Elliot Hospital. When neither the defendant nor the

explainchild’s mother could the cause injury,of the the doctor
reported children,the the forinjury youth,to division and families
(DCYF) (1994).suspicious.as See RSA 169-C:29 DCYF notified the

Department,Manchester Police and two officers went to Elliot
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thearranged to interviewThe officersinvestigate.toHospital
theadmitted toThe defendantchild’s mother.and thedefendant

(the firsttimesthe child severalhe had struckthatofficers
rightsofconfession). defendant, however, not informed hiswasThe

(1966), to theArizona, prior436384 U.S.v.under Miranda
theended, officers instructedthethe interviewinterview. When
daynextPolice station theManchesterto thereporttodefendant

questioning.for more
followingtheat the stationpolicearrivedthe defendantWhen

arrested and wasthat he would beafternoon, informedhe was
form,a written waiverHe executedrights.Mirandaof hisadvised

followed, strikingtohe admittedinterrogation thatduring theand
confession).(the preparedHe thensecondchild on the buttocksthe

formallyassault and wasadmitting to thea written statement
arrested.

madetrial, suppressmoved to statementsthe defendantBefore
the interview.hospitalinterview andpolicethe stationduring both

hospital,made at thestatementssuppressedcourtsuperiorThe
thevoluntarily given,statements werealthough thefinding that

interview and ashospital“in thecustody” duringdefendant was
however,court, rejectedThewarnings required.weresuch Miranda

thethe confession atthat unwarnedargumentdefendant’sthe
the latterconfession thatthe stationhospital policeso tainted

wasas well. The defendantrendered inadmissibleconfession was
convicted, and this followed.subsequently appeal

I, article 15 of the State Consti-argues partthatThe defendant
sup-the defendant’s second confession berequirestution that

See Statethe inadmissible first confession.the “fruit” ofpressed as
(1991);180, 678, v.Gravel, 172, WongA.2d 683 SunN.H. 601v. 135

concedes,(1963).States, 471, He that the487-88371 U.S.United
police coercion. Statethroughwas not obtainedfirst confession Cf.

(1986)1163,628, 635-37, 1168N.H. 517 A.2dDellorfano,v. 128
(under Constitution, unwarned statementsonly coercedFederal

evidence). addition,In he does notofsuppression derivativerequire
knowingly,findingcourt’s that the defendantchallenge the trial

rightsMiranda beforewaived hisvoluntarily, intelligentlyand
Torres, 340,v. 130 N.H.See Stategiving the second confession.

(1988). Therefore,342-43, 1217, inquirywe limit our1219540 A.2d
confession nonetheless iswarned secondproperlyto whether a
the first unwarned andas a result ofrendered inadmissible

(Me.696,Hewes,v. 558 A.2d 700-01See Stateuncoerced confession.
1989).

in the context of the fifththis issuewe have addressedWhile
Constitution, 128 N.H. atDellorfano,seeFederalamendment to the
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635, 1168, rests on our owntoday517 A.2d at our decision
providesthe State Constitution“Becauseguarantees.constitutional

to . . .respectcriminal defendant withgreater protection to a
Constitution, this casethan does the Federal we decideconfessions

only towith reference to federal casesunder the State Constitution
690-91, 82,Carroll, 687, A.2dState v. 138 N.H. 645analysis.”aid our

(1994) (citation omitted); see, e.g., State v. 132 N.H.Carpentier,84
(1989).181,123, 128, 562 A.2d 184

matter, hasarguesthe State that the defendantpreliminaryAs a
the thattheoryon The of defense wasargument appeal.waived this

that at theinjurethe defendant did not the child and his confession
strategicDefense counsel made thepolice station was coerced.

previously suppressed hospitalto introduce thedecision at trial
secondsupportstatements into evidence to his claim that his

The State that the defendant’sinvoluntary. arguesconfession was
waived, by introducingbecause the firstconstitutional claim was

confession, the cannot now claim that the second confes-defendant
“fruit of the tree.”poisonoussion was a

merit. of theargumentThis is without While introduction
product strategicfirst confession was the of apreviously suppressed

defense, unnecessarychoicebychoice the that would have been
the confession was admissible. Intro­rulingabsent a that second

giveof confession served no other than topurposeduction the first
Further,involuntary.context to the that the second wasargument

objectionhis to the admission of the second confession was never
891,Bassett, 493, 497,State v. 139 N.H. 659 A.2d 894-95waived. Cf.

(1995) (considering only information available before trial when
to avoid . . .reviewing “pitfall justifyingin limine motion of

trial”).the defendant’s at Wepretrial ruling upon responsebased
conclude, therefore, that his decision to introduce the first confes­

in thesuppresssion should not result the waiver of his motion to
(Me.Goodrich, 413, 1981);id; 432 A.2d 419 Statesecond. See State v.

(N.D. 1983) (defendant18, 29 did not waiveEugene,v. 340 N.W.2d
objection ruling byhis to an adverse on a motion in limine

examination).onintroducing that evidence direct

waived,Having found that the defendant’s claim was not we
The that inargues interpretingnow discuss its merits. defendant

I, 15, reject Supremeshould the United Statespart article we
ruling deliberately improperCourt’s that “absent coercive or tactics

statement,in the mere fact that a hasobtaining suspectthe initial
presumptionunwarned admission does not warrant a ofmade an

Elstad, 298, (1985),compulsion,” Oregon v. 470 U.S. 314 which would
confession inadmissible. Thepresumptivelyrender the second
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jurisdictionsinstead, follow thosewe shouldthatassertsdefendant
law, “extraction ofthat, constitutionalto statepursuantholdwhich
raises a rebuttablefrom a defendantconfessionillegal, unwarnedan

confession, byif precededevensubsequentthat apresumption
Stateillegality,”the initialbyis taintedwarnings,Mirandaproper

(Tenn. therefore,1992), the State915, andSmith, 919834 S.W.2dv.
to be free fromright“that the constitutionalmust establish

psychologicalto thesolelyduewas not waivedself-incrimination
921;Id. atstatement.”previoustheresulting givingfrompressures

(Mass. 1992).1288, WeSmith, 1295-96see, 593 N.E.2dCom. v.e.g.,
I,Instead, articlepartour traditionalapplywereject approach.this

“consideringand ask whetherinquiryprocess15 due voluntariness
691,circumstances,” Carroll, 645 A.2d138 N.H. attotalitythe of the

freeessentiallythe of an84, product“isat the second confession
700-01;Id.; Hewes,see 558 A.2d at seechoice.”and unconstrained

180-83,Gravel, 601 A.2d at 683-85.135 N.H. atalso

a reasonablebeyondof provingThe State had the burden
Carroll,confessed, 138seevoluntarilythat the defendantdoubt

84, a691, beyondthe trial court foundat 645 A.2d at andN.H.
volun­confession wasreasonable doubt that the defendant’s second

unless it isoverturn the trial court’s decisiontary. “We will not
evidence, inas viewed theweightmanifest of thecontrary to the

Laurie, 438,v. 135 N.H.to the State.” Statelight most favorable
omitted), denied,445, 1077, cert. 506 U.S.(quotation1080606 A.2d

(1992).886
notthe reveals that this determination wasOur review of record

policeof The stationagainst weightthe manifest the evidence.
the hospi-seventeen hours afterapproximatelyinterview occurred

interview, the defendant was not induring period,tal and that
that once the defendantcustody. The trial court foundproperly

station, uncontradicted”virtuallyarrived at the the evidence “is
them,Miranda understood andrights,that he was advised of his

waived them.

not inform the defendant that the firstWhile the officers did
him, Juarez,see State v. 903againstconfession would not be used

(N.M.(N.M. denied,241, 899 P.2d 1138App.),Ct. cert.P.2d 248
1995), to a“goin fact scheduled the interview over statementand

hospital,”... the this alone doesgiventhat had at[the defendant]
second confession wasto the conclusion that thegivenot rise

above, theIn the factors noted defendantinvoluntary. addition to
inthe order toagreed speak policethat he to withhimself testified

before,” righthe hisdayI and that waived“deny what had said the
I told themthing [was]the firstlawyer present “[b]ecauseto have a
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it wasbecausehospitalI said at therepeatto whatgoingI wasn’t
thatfindingcourt’sFurther, the trialsupportsthe recordtrue.”not

trickeryto ornor resortdefendant]coerce [the“did notthe officers
circumstances,Because, of thetotalityunder theway.”in anydeceit

it wasvoluntarily given,confession wassecondthe defendant’s
at trial.admissibleproperly

Affirmed.

All concurred.
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