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it wasbecausehospitalI said at therepeatto whatgoingI wasn’t
thatfindingcourt’sFurther, the trialsupportsthe recordtrue.”not

trickeryto ornor resortdefendant]coerce [the“did notthe officers
circumstances,Because, of thetotalityunder theway.”in anydeceit

it wasvoluntarily given,confession wassecondthe defendant’s
at trial.admissibleproperly

Affirmed.

All concurred.
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Middleton,McLane, EA.,Graf, Raulerson & of Portsmouth
(David brief,TrombleyWolowitz and J. Kirk on the and Mr.

orally), for theTrombley plaintiff.

Dean, Howard, P.A., {Timothy ReinigerRice & of Manchester S.
orally),on the brief and for the defendants.

J.)Brock, appeal Superior {Coffey, juryC.J. This follows a Court
Bohan, injuriesin favor of the James for occasionedplaintiff,verdict

defendants, Ritzo.by dog bya owned the James and Carol We
affirm.

1993,12,Onfollowing JanuaryThe facts were adduced at trial.
inplaintiff riding bicycle Cloughthe was his on Drive Portsmouth.

house, suddenlyAs he in front of the defendants’ he sawpassingwas
himaway cominga small about two feet toward from thedogwhite
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righthiscomingAfraid the was towarddriveway. dogdefendants’
him, out toinstinctively right legstuck hisplaintiffto bite theleg

totime, andplaintiffthe At the same the looked downdog.ward off
therighthis fromdog,the and removed handright,the toward

fell,and as the frontThe then lost his balanceplaintiffhandlebar.
a matterbicycle onlyThe entire incident tookjackknifed.tire of the

thewithphysicalnever bit or made contactdogof seconds. The
plaintiff.

broken,injuries,severe severalplaintiff includingThe suffered
Thecomplexrepaired through surgery.tobones which had be

totogether,his and hadused screws and wires to hold armsurgeon
interferingmetal implantsa time because the wereoperate second

forplaintiffof motion. The was out of workplaintiff’s rangewith the
manyafter hoursmonths this fall and underwentseven and one-half

quite painful.of which wasphysical therapy,of some
action the under RSAagainstThe an defendantsplaintiff brought

(1992) (amended 1995), liability uponimposeswhich strict466:19
dogs.their The defendantsbyfor occasioneddog damagesowners

notdismiss, allegedthat facts in the writ didarguingmoved to the
trial courtlegala for relief under RSA 466:19. Theconstitute basis

the The trial court also denied the defendants’denied motion.
nonsuit, plaintiff’s openingfor made after the statement.motion

trial, oflimine to evidenceplaintiffPrior to the moved in exclude
The courtbicycle injuries.and other work-relatedpriorhis accident

request,court thethis The defendants’granted motion. denied.
intotrial, three the tax returnsplaintiff’sto introduce ofduring

and ajury instructionsFinally, requestedevidence. the defendants
form, tosought apply comparativeverdict all of which thespecial

1995), to the claim.(Supp. plaintiff’sfault RSA 507:7-dstatute,
the liablejurymotions The found defendantsThese were denied.
$190,000.plaintiffRSA awarded theunder 466:19-and

(1) inargue the trial erred:appeal, the defendants that courtOn
thetheir to dismiss nonsuit with todenying respectmotions and for

(2)466:19; jurygrantin to their forrefusing requestof RSAscope
faultregarding comparativeverdict formspecialinstructions and

(3)507:7-d; in from theexcluding plaintiff’sunder RSA evidence
(4) ininjuries;and his work-related andprior bicycle accident

three returns.excluding plaintiff’sfrom the income taxevidence

ScopeI. RSA Jf66:19of

to proper plaintiff’sThe denial of a motion dismiss is if the
a that wouldallegations “reasonably susceptibleare of construction

100,Beverages,v. 140 N.H.recovery.” Wenners Great Statepermit
(1995) denied,623, omitted), 116102, (quotationA.2d cert.663 625
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(1996).S. Ct. 926 We assume the truth of all well-pleaded facts
alleged by plaintiffthe and all inferences “in the lightconstrue most

plaintiff.” scope essentiallyfavorable to the Id. The of review is the
for for Hodgessame a motion nonsuit. Renovest Co. v. Develop-Cf.

(1991)72, 75-76, 448,Corp., (statingment 135 N.H. 600 A.2d 450-51
standard of review for motion for at of plaintiff’snonsuit close case

trial).in a bench
provides: “Any person mayRSA 466:19 to . . bedamagewhom .

by dog kept byoccasioned a not owned or him shall be entitled to
such damage personrecover of the who or thekeeps dogowns

. . . .” We held that dog strictlyhave the statute makes a owner
liable for harm by dog’scaused a “vicious or mischievous acts.”

Lincoln, 503, 506, (1984).Allgeyer 1079,v. 125 N.H. 484 A.2d 1081

The defendants assert theirthat motion to dismiss the writ
and their motion for plaintiff’safter the openingnonsuit statement
should have been granted simplebecause a encounter a dogwith is
insufficient to support a claim under RSA 466:19. The plaintiff’s
allegations, together with the inferences reasonably drawn there­
from, meet the standard of Allgeyer,mischievousness. See 125 N.H.

506,at 484 A.2d at 1081. the plaintiff’sBoth writ openingand
which,statement set forth iffacts believed theby jury hearingafter

evidence,the would be sufficient to establish a claim under RSA
466:19; namely, that the dog mischievouslydefendants’ ran toward

him,the plaintiff’s leg as if to resultingbite in plaintiff’sthe
reacting instinctively, andfalling, badly injuring himself. We reject
the argumentdefendants’ that the plaintiff could not prevail unless

scopethe of liability under RSA 466:19 is extended to instances
where an individual was simply by“distracted” the presencemere

dog.of a The plaintiff relydid not on the presence”“mere of the
hedog; alleged specific bymischievous actions the animal that were

causally injuries.related to his

rejectWe also the defendants’ argument that RSA 466:19
anrequires actual bite or other physicaldirect contact. “When

statute,construing meaningthe of a we first examine languagethe
statute,found in the and where possible, we ascribe the plain and

ordinary tomeanings words used.” Appeal Spectacular,Astro 138of
300, (1994)298, 249,N.H. 639 A.2d 250 (quotations and citation

omitted). “Courts can ignoreneither the plain language of the
legislation nor add words which the lawmakers did not see fit to
include. legislativeThe intent is to be found innot what the
legislature said,might have but rather in the meaning of what it did
say.” citation, omitted).Id. (quotations, and bracket
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itslimitsRSA 466:19ofplain languagein theNothing
other directbite orthere is an actualto situations whereapplication

strictlydog ownersmakessimplyThe statutecontact.physical
bybe occasioneddamage may. . .to whom“[a]ny personliable to

legislatureIf thehim.” RSA 466:19.bykeptowned ordoga not
ordog’sa viciouscases whereliability tolimit stricttointended

physicalor directdog bitean actualincludemischievous acts
Theto do so.the statutehave draftedcontact, easily“it could

the statutehere, interpretnotand we willdo sodid notlegislature
Spectacu­AstroAppealterms used.”of thescopetheexpandto of

omitted).(citations300, at 250639 A.2dlar, N.H. at138

contend, makenot, as the defendantsdoesconstructionThis
aor driveswho “walksevery personforowner “an insurer”doga

inleadlegislature’sthemerely followWeproperty.theirpast”bike
controldogstheir underkeepingforresponsibleownersholding dog

any damageliable fornot, strictlythemholdingand, theyif do
dog’stheirbyoccasionedwasinjured person proveswhich an

conduct.vicious or mischievous

RSA 507:7-dFault” UnderII. “Comparative

refusingin toerredthe trial courtargue thatnextThe defendants
forma verdictspecialandjury instructionsforrequesttheirgrant

thisto strictprinciplesfaultcomparativeRSA 507:7-dapplying
disagree.liability case. We

to determineas a wholeinstructionsjuryWe review
jurythecorrectly instructed]“fullyhas andthe trial courtwhether
374,Gray,v. 137 N.H.the case.” Petersontoapplicableto the lawas

omitted).(1993) If an error was244, (quotation377, 246628 A.2d
the[bymisledhave beenjuryif “the couldmade, it is reversible

ofmisperceptionaits verdict onbasingintojury charge]erroneous
omitted). refusemayA courtemphasisandId. (quotationthe law.”

casetheory of theeither party’soninstructiongive requestedto a
to havepartythatin the record forevidenceinsufficientif there is

v.see Cowantheory,to thatasproofher burden ofmet his or
690,400-01, 693397, 506 A.2dArea, Inc., 127 N.H.SkiTyrolean

juror coulda rationalfrom which(1985), i.e., evidenceinsufficient
v. R.A.theory, Hancockas to thatmoving partyfor thefind

558,357-58,356, 653 A.2dDiv., 139 N.H.Textile Mach.Earnhardt
whether, takencharge is(1995). anyofadequacytest of“[T]he559

in such a mannerjuryto thethe casewhole, fairlyit presentedaas
litigants.”of thelegal rightsto theinjustice was donethat no

omitted).377, (quotationA.2d at 246Peterson, at 628137 N.H.
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jury charge comparativeTo determine whether a on fault
statute,required, looking plainwas we must construe the first to the

inordinary meaningsand of the words used RSA 507:7-d. See
300,Appeal Spectacular,Astro 138 N.H. at 639 A.2d at 250. RSAof

provides:507:7-d

fault inContributory recovery byshall not bar an action
any plaintiff plaintiff’s representative,or to recoverlegal

death,in tort fordamages personal injury propertyor
ifdamage, greatersuch fault was not than the fault of the

defendant, . . . but the shalldamages awarded be dimin-
in proportionished to the amount of fault to theattributed

plaintiff by general verdict.

actions,This statute applies merelyto all tort not actions founded in
negligence. RSACompare (applicable507:7-d to all actions “to

tort”) (1983) 1986)damagesrecover in with RSA 507:7-a (repealed
actions).to(applicable only negligence strict case is anliabilityA

tort,”“inaction albeit a tort where liability premisedis not on the
al.,defendant’s “fault.” W. etSee Keeton Prosser and Keeton

(5th 1984) (a2,on the Law of Torts 534 ed. tort is wrong,a civil
contract,other than a breach of for which providethe court will a

Dictionaryremedy 1422,in the form of damages); Black's Law
(6th 1990).1489 ed.

Applying the faultcomparative statute to actions under RSA
466:19 is consistent with our cases.prior previouslyWe had held

plaintiffthat a completelywas barred from recovering under RSA
if466:19 he or she was contributorily negligent anyto Wikedegree.

Allison, 393, 395, 860, (1964);v. 105 N.H. 200 A.2d Quimby862 v.
(1885)370, law).63 N.H.Woodbury, Moreover,374 (applying prior

enacted,at the time RSA 507:7-d was our appliedcase law
comparative concepts cases,causation to strict products liability

statute,though predecessor 507:7-a, terms,even the RSA itsby
applied Sears,toonly negligence Co.,actions. Thibault v. Roebuck &

802, 810-13, 843, (1978).N.H.118 395 A.2d 848-50 inNothing
Thibault indicates that we would have unwillingbeen to apply a
comparative causation statute to products liability cases or to other
strict ifliability Id.;cases such a statute were applicable. see Hewes

476, 478, (1992).Roby, 810,v. 135 N.H. Indeed,606 A.2d 811 it would
defy common sense the plaintiff’sfor misconduct to be totally

-irrelevant to a claim under RSA 466:19 for ifexample, plaintiffa
anapproached passiveotherwise and hit it on thedog nose with a

stick, him,thereby provoking dogthe to bite his own misconduct
certainlyshould be by jury assessingconsidered the in any damages

See,paid dog’s 374;to be theby e.g., Quimby,owner. 63 N.H. at
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1927) (similar(Conn.Carlson, 749, dogA. 749-50Dorman v. 137
statute).liabilityowners

toappliesthat RSA 507:7-d casesAccordingly, we hold
fault”interpret “comparativeRSA Weunder 466:19.brought

however, casedifferently, liabilityin the context of a strictslightly
507:7-d,of RSA wePrior to the enactmentnegligencethan in a case.

that, definition, liability “comparative negli­strict andbynoted
Thibault, 811-12,N.H. atincompatible see 118gence” concepts,are

848-50, onliability liabilitystrict imposes395 A.2d at because
fault, Keeton, supratheir see at 534.regardwithout todefendants

producein a manner that would suchconstruingWe statutesavoid
Farrow, 473, 476,v. 140 N.H.illogical results.” State“seemingly 667

(1995). Instead,1029, “comparativeto1032 courts should lookA.2d
Thibault,in liabilityin strict cases.evaluating damagescausation”

813, (plaintiff’s damage395 award reduced118 N.H. at A.2d at 850
to which own unreason­by reflecting plaintiff’sextentpercentage

thecausing injuries).able actions contributed to

case, concludingIn instant the trial court erred in thatthe
thebrought dogdoes not to cases under ownersapplyRSA 507:7-d

error,statute, we hold theDespiteRSA 466:19. this thatliability
juryrequestin the forrefusingcourt was correct defendants’

special regarding comparativeand verdict forms faultinstructions
In and 133 N.H.Plumbing Supplies,or causation. re TrailerCf.

(1990)438, 343,432, (upholding reachingA.2d trial court578 346
result, grounds,but on mistaken where there werecorrect valid

decision).togroundsalternative support

offer of the ofThe defendants did not evidence kind
injurythe could considerplaintiff’s appropriatelymisconduct which

productsits award to the In thediminishing damages plaintiff.of
include,context, [might]the misconduct’liability “‘[plaintiff’s

use,or asproduct misuse abnormal well asapplicable,where
‘assumption the risk’ inembodying ‘negligence’ conceptsthe or of

unreasonablyof and tovoluntarily proceedingour casesprior
Thibault, 812, 395a known 118 N.H. at A.2d atdanger."encounter

added). case, ifIn the instant the record contained(emphasis849
plaintiff voluntarily unreasonablythe exposedevidence that or

suffered,of heinjury typea risk of the thenhimself to foreseeable
might appropriate.a causation instruction have beencomparative

812-13, below, however,395 The isSee id. at A.2d at 849. record
himself into aplaintiff knowingly putdevoid of evidence that the

thereby creatingthe ordangerous provoked dog,situation or
risk the theexacerbating contrary,his of harm. On defendants
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merely that the not inallege plaintiff properly reactingdid act to
i.e.,by dog,the attack the defendants’ that he not responddid

appropriately surpriseto the situation in he himselfwhich found and
responsible.for which he cannot be held There is no evidence

tending plaintiffto show that the had time to think about what
take,alternative evasive action he might mightsuch as rise to the
id.; Hast, 747,level of misconduct.” See v.“plaintiff’s State 133 N.H.

(1990).749, 175, light584 A.2d 176 In of the evidence before the
whole,reviewing chargecourt and after the trial court’s as a we

the jurycannot conclude that could have been misled the court’sby
injusticeinstructions or that an was legal rightsdone to the of the

Peterson, 377,defendants. See 137 N.H. at 628 A.2d at 246.

III. IssuesEvidentiary

argueThe defendants next that the trial judge improperly
excluded, irrelevant,as of plaintiff’s priorevidence the work-­

injuriesrelated of previous bicycleand details a accident. See N.H.
R. Ev. 401. The determination of whether evidence is relevant is

court,within the sound discretion of the trial and we will not reverse
its determination absent ofan abuse that discretion. Johnston v.

(1990).79, 89, 934,133 N.H. 574Lynch, A.2d 940 The defendants
must the discretionary ruling clearlydemonstrate that is untenable

Snow,or prejudiceunreasonable to the of their case. v.Simpkins
(1995).735, 772,741,139 N.H. 661 A.2d 777

“‘Relevant evidence’ havingmeans evidence toany tendency
anymake the existence of fact that consequenceis of to the

determination of the probableaction more or less itprobable than
wmuld be without the evidence.” N.H. R. Ev. 401. The defendants
argue plaintiff’s prior injuriesthat evidence of the should have been
admitted because it would have been plaintiff’srelevant to the

witness,as a tocredibility damages,the extent of toand alternative
theories about how the accident may place. Consideringhave taken

case,the entire record in includingthis the evidence and offers of
we findproof, none of these three asserted bases for relevancy is

sufficiently supported to warrant a reversal of the trial court’s
discretionary ruling.

The anydefendants have not asserted context in which
prior injuriesevidence of would be plaintiff’srelevant to the

incredibility testifying 12,about what onhappened January 1993.
Merely showing plaintiff previously injuredthat the had been does
not, more,without it probablemake more or less that he tellingwas
the truth when he testified that himdogthe defendants’ attacked on

date,that himcausing bicycle.to fall off his See id. Nor does the
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to secondanyhave relevance theprior injuriesevidence ofproffered
from the 1993damages resultingtherelevancy:forgroundasserted

different areas of hisprior injuries involvedplaintiff’sTheaccident.
anythat claimedargumenthave nobody; the defendants advanced

beingany damages currentlyon theinjury past impactthe hadfrom
in thisafter review of the recordplaintiff. Finally,the abyasserted

case, it more or lessprior injuriesthe would makewe fail to see how
way.in some alternativethat the 1993 occurredaccidentprobable

tothe evidenceseekingon the admission ofpartyThe burden is
to a sufficientproofoffer of and createcontemporaneousmake a

i.e., therecord that sets forthon aappeal,record for our review
evidence; mereofadmissibility profferedfor thespecific basis

here,the defendant offeredspeculation,or asconclusory assertions
Downing,See McMullin v.meet that burden.are not sufficient to

Saulnier,1226, (1992); 132675, 679, A.2d 1229 State v.135 N.H. 609
(1989).1135,412, 413-15, A.2d 1135-36N.H. 566

inthat the trial court erred exclud­finally argueThe defendants
returns from toincome tax 1991ing plaintiff’sfrom evidence the

the tax returns as relevantsought to introduce1993. The defendants
onappearSuch relevance does notwageto the claim.plaintiff’s lost

however,returns, notthe because the returns dothe face of tax
plaintiff’sthe income. Nor did the defendantsallocate the source of

thethrough showingan offer of or other onclarify proofthis matter
1135-36;413, R.Saulnier, at A.2d at N.H.132 N.H. 566record. See

103(b)(2). the available toEv. On the our review of recordcontrary,
that the 1993plaintiff’sus on to show the reasonappeal tends

to income shown on his 1991 and 1992income similar theappeared
hisreceipt disabilityof benefits andtax returns was a result his of

accident,daysand vacation after the nonedaysuse of unused sick
See v. J.I.jury’s Cyrfor the consideration.of which was admissible

(1994).685,Co., 193, 195, A.2d elseNothing139 N.H. 652 688Case
taxprofferedin record to connect the returnsappears this limited

thedamages, earnings by plaintiffa such aswith valid measure of
cannot a thatdamages. findingin an to his “We basemitigateeffort

upon speculation.”its discretion mere State v.the trial court abused
(1991)502,97, 100, 504 (quotation135 599 A.2dBergmann, N.H.

omitted). theFinally, proffered bythe extent that the tax returnsto
all, confusingbeentheywere at would haveprobativedefendants

jury juryhave led the tomisleading theyand to the because would
income, includingtotal inadmissible incomeplaintiff’sfocus on the

198,atCyr,See 139 N.H. 652 A.2d at 689.from collateral sources.
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inAccordingly, the trial court did not abuse its discretion excluding
Johnston, 89,them from evidence. See 133 N.H. at 574 A.2d at 940.

Affirmed.
BRODERICK,J., sit;notdid the others concurred.
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