
230

The defendant is correct that not all of the expert testimony
strictlyrelated to shows,minimization. As the record expertthe

segued from minimization to sleeping eatingand disorders and a
“justdiscussion of the world” hypothesis, tangenta that focused

uponless a victimwhy of domestic mightabuse minimize her
injuries than how “ordinary” people might interpret a victim’s
responses to domestic violence. Prior to theallowing expert to
testify, the trial court had prosecutorwarned the against venturing
“into a lot of other areas that to me . . . reallyseem[] are outside
the scope of what’s relevant here.” Though appearsit prosecutorthe

fullydid not warning,heed this neither the anydid raisedefendant
objection received,as the questionable testimony was nor move that
it be stricken.

generalThe in Hampshirerule New is that “a contempora­
specific objectionneous and required preserveis to an issue for

appellate Brinkman, 716, 718,review.” State v. 136 N.H. 621 A.2d
(1993) omitted).932, Here,934 (quotation the objecteddefendant

both before ánd at trial to the for any expertneed testimony. The
but,trial court testimony above,allowed the as indicated limited its

extent. When the testimony strayed beyond limitation,this an
objection required.was Having failed specifically object,to the
defendant is now precluded arguingfrom on appeal that this
testimony unfairlywas prejudicial.

Affirmed.
All concurred.
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(Julie Kielty Connolly,Jeffrey Howard, attorney generalR.
Jeffrey Cahill,brief, attorneythe S. assistantattorney, on and

orally), thegeneral, for State.
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appellate byDuggan, defender, Concord,James E. chief of brief
orally,and for the defendant.

appealsHorton, defendant, Bernard,J. The James the decision
J.)Superior convicting drivingof the (Fitzgerald,Court him of after

(1993).having been certified an habitual offender. See RSA 262:23
argues judge by precludingThe defendant that the trial erred the

relying competingdefendant from on the harms defense to the
(1986).charge. See RSA 627:3 We reverse remand.and

disputefollowing purposes appeal.The facts are not in for of this
January 12, 1994,On the defendant was ancertified habitual

trip15, 1994,offender. On March the defendant took a from Milton
Conwayto North with his fiancee and her children.two While

driving, painthe defendant’s fiancee became ill took someand
ability safely.Eventually,medicationwhich affected her to drive the

persuaded pullher to thedefendant to side of road so thatthe he
trooper stoppedlater,could drive. Minutes a State the defendant

missing registration plate. trooperwasbecause the car its front The
charged driving havingarrested the defendant and him with after

been declared an habitual offender.
trial,Prior to the defendant notified the court his intentionof to

rely competingon the harms defense. See RSA The627:3. court
competingruled, however,that the harms defense not availableis to

person chargeda under the habitual offender statute because that
specifically suspend partstatute toallows the court all or of a

by emergencysentence when a violation anwas necessitated
legisla-262:23,situation. See RSA I. court that theThe concluded

any competingture thatintended consideration of harms with
respect onlyto the habitual statute occur atoffender the time of
sentencing. ruling,on the theBased court’s defendant waived his
right juryto trial.a

proof competingtrial,At the defendant filed an offer of on harms
rulingdefense. The court reiterated its that the defense was

unavailable habitual Theto offenders. court further found that the
driving “by apparentdefendant’s was not necessitated a situation of

requiringemergency operation limb,”extreme to life orsave and
correction,to insentenced him twelve months the house of the

mandatoryminimum thesentence under habitual offender statute.
assertingappealed,See id. The courtdefendant that the trial erred

ruling competingin that the defense of harms not availablewas to
habitual offenders.

guidedanalysis appeal byOur of this isissue well-established
statutory interpretation. generalstandards of The rule is as follows:
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statute,meaningthe a we firstconstruing ofWhen
statute,in whereandthe found thelanguageexamine

meanings toordinaryandplainwe ascribe thepossible,
plain languagethe ofignorecan neitherused. Courtswords

lawmakers did notadd which thethe nor wordslegislation
to found not inThe intent is belegislativefit to include.see

said, inhave but rather thelegislature mightwhat the
it didmeaning say.of what

300, 249,298, A.2d 250N.H. 639Astro 138Spectacular,Appeal of
omitted).(1994) thecitations, Whereand brackets(quotations,

issue, torule that statutes areis the common lawCriminal Code at
Rather, of the codeprovisionsapply.construed does notstrictlybe

andthe of their termsimportto fairaccording“shall be construed
(1986); N.H.Soucy,State v. 139justice.” RSA 625:3 seepromoteto

(1995).349, 355, 561,A.2d 565653

first,The RSAat in the case before us.Two statutes are issue
it262:23, makes unlawfulI, offenders. The statutegoverns habitual

themotor an order of directorpersonfor a to drive a vehicle while
addition,in In thedrivingcourt remains effect.prohibitingor such

inItsentencing provides,offenders.statute for habitualgoverns
part:

topursuantthereof this]A]ny part imposedsentence or
drivingin of amay be in cases which thesuspendedsection
of apparentvehicle situationsbymotor was necessitated

torequired operationsuch saveemergencyextreme which
life limb.or

terms,statute, toportion by appliesThe of the itsrelevant
to whether theonly. scope inquiryIt limits the ofsentencing

life limb risk.situation or atemergency put

I,issue, 627:3, thepartThe RSA is ofsecond statute at
competingIt of harms andCriminal Code. establishes the defense

part:inprovides,

tonecessarythe to be avoidConduct which actor believes
justifiable if desirabilityharm to himself or another is the

toavoiding outweigh, accordingand of such harmurgency
reasonableness, soughtthe toof harmordinary standards

prevented defining charged.the statute the offensebybe

a akin to the common-statutorysection “establishes defenseThis
844, 845,Dorsey,v. 118 N.H. 395necessity.”law defense of State

(1978).855, prosecution“An fromprotectedA.2d 856 individual is
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under the ifcompeting harms defense he acommits criminal act that
urgently necessarywas to clear danger.”avoid a and imminent State

Fee, 78, 80, (1985)606,v. 126 N.H. 489 A.2d 607 (quotation and
added).omitted;emphasis emphasis In a interpretingcase precisely

case,the two instatutes at issue this we thatexplained where the
competing harms doctrine it is a toapplies, any“defense offense.”

(1989)O’Brien, 587, 589, 582,v. 132State N.H. 567 A.2d 583
(1986).omitted);(quotation see RSA 627:1

RSA “sets up balancing627:3 a test. In for theorder defense
available,beto the desire or to presentneed avoid the harm must

outweigh soughtthe harm to be prevented by the violated statute.”
O’Brien, 589, O’Brien,132 at atN.H. 567 A.2d 583. In we affirmed
the trial court’s decision that the competing harms defense was

592,unavailable particularto that defendant. Id. at 567 A.2d at 585.
There the thattrial court determined consideration of the compet­
ing harms was unwarranted. Id. agreeddefense We and thatfound

person,no theviewing lightreasonable evidence in the most
defendant,thefavorable to could thathave found the

legislature, 627:3,ofthrough enactment RSA intended that
the need the[desire or to avoid harm]asserted would
outweigh harm besought prevented 262:23,the to RSAby
that of keeping driving.habitual offenders from

590-91,atId. A.2d at567 584.
us,In the case before the trial court made no such determination

Rather,trial.at the court “advised counsel that it does not believe
that the of harmscompeting is available to a person[defense]
charged "charge.”with an habitual disagree.offender We The trial
court’s consideration of the statutorydefendant’s sentence suspen-

argumentsion in notsentencing does cure the court’s error at trial
in refusing to consider a competing harms defense.

Competing statutoryharms is a thedefense on issue of guilt
627:1, :3,or innocence in the trial charge.of the RSA I. It ais

defense,justification and the legislature justifi­has stated that the
cation forth in chapterdefenses set RSA 627 ashall constitute
defense to We“any offense.” RSA 627:1. must take the legislature

itsat word and not infer an intent abolishto this clear establishment
of a a legislative judicialdefense from forprovision discretion in
sentencing. The inprovision judicialfor discretion insentencing

1969, 1969,in 433:1,habitual offender cases was enacted Laws and
inwas effect the legislature adoptedwhen the broad sweep for

defenses, (effectivejustification 1971, 1,Laws 518:1 November
1973).
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proceedingsin are substan­the twoappliedThe standards
whethersentencing, the must determinecourtdifferent. Attially

appar­situations ofby“necessitatedwasoperationthe proscribed
life orto saverequired operationsuchemergency whichent extreme

trial, defense has262:23, competinga harmsI. At whenRSAlimb.”
beyond aprove,State mustbrought play,into thesufficientlybeen

III(c) (1986);625:10, 11, Soucy, 139doubt, :­see RSAreasonable
564, in issue was not352-53, operationthat theA.2d atN.H. at 653

harmnecessary to avoid toto beby the defendantconduct believed
harmoutweighs theanother, the harm perceivedor wherehimself

(this to be measuredweighingtheprevented byto statutesought be
Thus,627:3, harms defensecompetingI. theSee RSAobjectively).

analysisIt an andrequirespotential application.much broaderhas
Ifhurdle to overcome.balancing anyboth harms without absoluteof

justification, thethe of whereprovefails to absencethe State
raised, sentencing will notthe standardproperlydefense has been

come into play.

trial,atcertainty finding guilta ofsaycan with thatNor we
defense,harms willcompetingin of raisedproperlythe face a

analysis atjudicial discretion. The relativepreclude sentencingthe
involvingintrial, emergencyeven in of extremeoperationcases

tolimb, harmmay soughtto life not overcome the bethreat and
defendant,Further, sentencing, mayattheprevented by the statute.

himnot available to aton his behalf that wasproofhave admissible
1101(d)(3).Ev.trial. See N.H. R.

by thearguesThe that the evidence submittedState
competing harms defense and thatsupportdefendant would not a

court, therefore, The trialrejected the defense.properlythe trial
however,court, the on the basis ofrefused to consider defense

havenever ruled its merits. The State would usapplicability and on
regard to the trial court’saffirm trial court’s result withoutthe

226,Quinlan Dover,Cityv. 136 N.H.unsustainable reason. See of
(1992). record,1057, however, is230, A.2d The not614 1059

ofinapplicabilityus to thedeveloped for determinesufficiently
Accordingly,a matter law. we reverseharms defense as ofcompeting

I,trial, 627:3,new RSA and theapplies,remand for a trial. Atand
to ifbalancing test determine theapplytrial court must the O’Brien

scopethe ofis defendant. Thecompeting harms defense available to
toby soughtof harm beinquiry typethe trial court’s is defined the
tosoughtthe of harm beby compared typeavoided the defendant to

Ifthe has violated. thebyavoided the statute defendantparticular
viewing theperson,that no reasonabletrial court determines

defendant, maintainin the favorable to the couldlightevidence most
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a reasonable doubt the defense,as to absence of the namely, that the
harm to besought byavoided the defendant outweighs the harm

statute,sought byto be theavoided violated then competingthe
harms O’Brien,defense is unavailable theto Seedefendant. 132

590-91, I(a)584;N.H. at 626:7, (1986);567 A.2d at see also RSA RSA
627:1, I,:3. At sentencing offenders, 262:23,for habitual RSA
applies, and the trial court must consider whether the defendant
faced an extreme emergency involving todanger life or limb.

Reversed and remanded.

All concurred.
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