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that RSA 72:23-k has not been applied only to those facilities that
receive HUD funds or are subject to HUD restrictions on voluntary
payments to municipalities in lieu of taxes. See N.H. ADMIN.
RULES, Rev 404.02. But RSA 72:238-k is limited to organizations
providing housing to the elderly and disabled, individuals in need of
special accommodations. The Municipal Association points out, it
would be inconsistent for the legislature to require housing projects
for elderly or disabled persons to make payments in lieu of taxes but
to allow all other charitable housing projects to receive the tax
exemption without making such payments. We do not need to decide
this issue, as the Municipal Association urges us to do, because even
if we were to assume that RSA 72:23-k was not intended to limit
available exemptions under RSA 72:28, V, as discussed above the
plaintiff does not qualify for a tax exemption under the latter
provision.

The trial court pointed to other services provided by the plaintiff,
such as interest-free loans to assist tenants through times of
difficulty and the referral of tenants to social service agencies, to
support its ruling. The plaintiff has failed to show that the use and
occupancy of the Beccaris Drive property is reasonably necessary to
provide these services. See St. Paul’s School, 117 N.H. at 254, 243
A.2d at 274. Accordingly, we reverse the decision of the trial court.

Reversed.

All concurred.
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Boynton, Waldron, Doleac, Woodman & Scott, PA., of Portsmouth
(Bradley M. Lown on the brief and orally), for the petitioner.

Jeffrey R. Howard, attorney general (Suzan M. Lehmann, assis-
tant attorney general, on the brief and orally), for the State.

HORTON, J. The petitioner, Bruce Herron, challenges the ruling
of the New Hampshire Retirement System (NHRS) denying his
request to purchase credit from NHRS for his years of service as a
public employee of the Commonwealth of Massachusetts. We re-
verse.

The petitioner retired on June 1, 1994, after fourteen years of
creditable service, see RSA 100-A:1, XVI (1990) (defining “credit-
able service”), as an employee of the New Hampshire Department of
Employment Security (NHDES). Before moving to New Hampshire,
he worked as a public school teacher in Massachusetts and was a -
member of the Massachusetts Retirement System. On January 1,
1976, he resigned from his teaching position due to a disability but
later rescinded his resignation and, on June 15, 1976, was granted a
retroactive leave of absence from January 1, 1976, to September 1,
1976. In September 1976, he received from the Massachusetts
Retirement System a refund of his total accumulated contributions,
and his membership was terminated.

The petitioner’s employment at NHDES began on September 1,
1977. He enrolled in NHRS on March 1, 1978, after serving a
six-month probationary period. Prior to his retirement, he pur-
chased credit for the six months of probationary service. See Laws
1969, 854:3 (repealed by Laws 1989, 323:2). His application to
purchase credit for his years of out-of-state service, however, was
denied. In her decision, the retirement counselor determined that
the petitioner exceeded the eighteen-month maximum gap allowed
between the end of membership in an out-of-state retirement
system and the commencement of membership in NHRS. See RSA
100-A:4-b, I(a). (Supp. 1995). Upon review, the NHRS board of
trustees approved the recommendation of a hearings officer that the
administrative denial be affirmed.

The sole remedy available to a party aggrieved by a decision of the
NHRS board of trustees is a writ of certiorari. See Hardy v. State,
122 N.H. 587, 589, 448 A.2d 382, 384 (1982). Although the petitioner
has mistakenly filed an appeal under RSA chapter 541, “we will
treat the appeal as a petition for writ of certiorari.” Petition of
Ellis, 138 N.H. 159, 160, 636 A.2d 62, 62 (1993). “[Oln certiorari, we
‘will not make de novo findings or revise those already made” by the
board. Petition of Blake, 187 N.H. 43, 46, 623 A.2d 741, 743 (1998).
Accordingly, our standard of review is whether the board “acted
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illegally with respect to jurisdiction, authority or observance of the
law, whereby [it] arrived at a conclusion which could not legally or
reasonably be made, or abused [its] diseretion or acted arbitrarily,
unreasonably, or capriciously.” Id. (ellipsis and quotation omitted).

RSA 100-A:4-b governs credit for out-of-state service. It allows
members of NHRS to purchase credit for out-of-state service as
creditable service in NHRS. The ability to purchase credit for
out-of-state service is conditioned, inter alia, upon the member’s
having “terminated employment and active membership in the
out-of-state system and, within 18 months thereafter, [having]
become a group I member of the New Hampshire retirement
system.” RSA 100-A:4-b, I(a) (emphasis added). The issue in this
case, therefore, is whether either the petitioner’s employment or his
membership in the Massachusetts Retirement System was in effect
within eighteen months of his membership in NHRS.

Il The petitioner argues that the hearings officer erred in
ruling that January 1, 1976, is the starting date for computing the
eighteen-month bridging period under RSA 100-A:4-b. The hearings
officer determined that although the petitioner maintained his
employment status in Massachusetts until September 1, 1976, he
terminated his active membership in the Massachusetts Retirement
System on January 1, 1976, the date he stopped making contribu-
tions to the system. The petitioner disputes the hearing officer’s
determination of the end of his Massachusetts active membership.
We do not address this dispute. The hearings officer erroneously
ruled that the date active membership ended is, by itself, determi-
native. Under RSA 100-A:4-b, I(a), the eighteen-month bridging
period begins to run only when the petitioner has terminated both
his employment and his active membership. In this case the
hearings officer specifically found that the petitioner maintained his
employment status until September 1, 1976. Consequently, the
starting date for purposes of the bridging period is September 1,
1976.

The hearings officer found, and the parties agreed, that the
petitioner enrolled in NHRS on March 1, 1978, at the end of the
six-month probationary period. By terminating his employment in
Massachusetts on September 1, 1976, and becoming a group I
member of NHRS no later than March 1, 1978, the petitioner
satisfied the requirements of RSA 100-A:4-b, I(a). See RSA 21:35
(Supp. 1995). Because we reverse on. this ground, we need not
consider the petitioner’s claims regarding acceleration of the New
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Hampshire membership date either through statutory interpreta- °
tion or by virtue of a probationary period buy-back.

Reversed.

All concurred.

Belknap
No. 94-311

THE STATE OF NEW HAMPSHIRE
v.

VELVET WEEKS
August 2, 1996

Jeffrey R. Howard, attorney general (Mark D. Attorri, assistant
attorney general, on the brief and orally), for the State.

Joachim Barth, assistant appellate defender, of Concord, by brief
and orally, for the defendant.

HORTON, J. The defendant, Velvet Weeks, appeals the revocation
of her suspended sentence. She argues that the Superior Court
(Morrill, J.) erred in relying on a misdemeanor stalking conviction
as the basis for revoking her suspended sentence from a prior
witness tampering convietion because she was not provided with
counsel during -the proceedings on the stalking charge. She also
challenges the constitutionality of the stalking statute, RSA 633:3-a
(Supp. 1995). We affirm.




