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agree, happenparties in In absence fullnot this case. the of adid
Bankruptcyproceeding, et seq.,Rule 7001 a resseeadversarial

judicata of the counterclaim would havedetermination defendant’s
(Bankr.inappropriate. Gellert, 970,In re B.R. 975 D.See 55been

1985).N.H.
judicata nonethelessargues applythat res shouldplaintiffThe

have an order from therequestedbecause the defendant could
Rule 7013 Thebankruptcy making applicable. bankruptcycourt

however,court, under toobligation grantwould have been no such
here,where, solelya as the counterclaim aroserequest, especially

property bankruptcyunder State law and did not affect of the
See Transamerican Natural 978 at 1419.Corp.,Gas F.2destate.

Moreover, parties to move for of Rule 7013requiring application or
any purposelose and all counterclaims would undermine the for

namely, adjudicationRule 9014 was “the ofdesigned; simplewhich
basis,” 1416,issues, expedited expansionoften on an id. at without

resources,needlessly consuminginto “full-blown” trials scarce id.
at 1419.

expressing opinionWithout an as to whether the defendant has
inalleged primasufficient facts his counterclaim to make out a facie

for breach of a third seeparty beneficiary, Tamposicase contract as
Co., 630, 633, 132,Associates v. Star Mkt. 119 N.H. 406 A.2d 134

(1979), interference,or tortious see Roberts v. General Motors
532, 539, 956, (1994),Corp., 138 N.H. 643 A.2d we960-61 conclude

that the precluded, groundsdefendant’s counterclaim is not on
judicata,either of collateral or res theestoppel by bankruptcy court

order.

Reversed and reminded.

All concurred.

Sullivan
No. 94-683

HampshireThe State of New
v.

Brian Scott Smith
7,August 1996



272

(John Curran,Howard, A. assistantgeneralR.Jeffrey attorney
Donovan,brief, E. assistanton the and Patrickattorney general,

orally), for the State.attorney general,

Concord,defender, by orally,brief andNancy Gray, publicJ. of
for the defendant.

(Morrill,Johnson, trial in the CourtFollowing jury SuperiorJ. a
Smith, ofJ.), defendant, convicted of countsthe Brian Scott was two

(1986 Supp.&in 1993. See RSA 638:4bad checks Novemberpassing
1993) (amended 1993). that the courtarguing superiorHe appeals,

(1) policeevidence thedenying suppressin: his motion toerred
(2)home; in theadmittingand evidencesearchingseized while his

underin of nineteen bad check convictionspriorState’s case chief
404(b). We affirm.Rule of EvidenceHampshireNew
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I. SuppressMotion to

arguesThe first that the courtsuperiordefendant should
granted suppresshave his motion to evidence seized from his home.

brief,In his the defendant contests the seizure of items from his
bedroom,room and but in his notice of heliving appeal, made no

objection livingto the items found in his room. He thereforehas
Sup.items,any objectionwaived to the admission of those see Ct.

16(3)(b); Peterson, 713, 714-15, 749,R. State v. 135 N.H. 609 A.2d
(1992),750-51 confine our accordingly.and we discussion

1993,In PhelpsDecember Detective Mark learned that the
defendant purchasehad used bad checks to two chain saws and a

wife,Phelpswood stove. contacted the defendant’s who himtold
that inthe articles were the trailer and that thecouple’s police could

22,come and retrieve them. On December Phelps and two other
officers to thedrove trailer and knocked on the door. Phelps heard

inside,footsteps but no one answered. The chain saws and wood
stove throughwere visible a window.

Phelps warrant,left to for aapply search while the other two
stayedofficers remainingbehind. One of the officers testified:

Two females left that trailer and then some passedtime and
returned,one of the trailer,females went inside the exited

the trailer after a of incouple gotminutes and back the
vehicle and left. As she was leaving, she tooted the horn a
couple of times and then left the area.

Phelps warrant,When returned with a search the againofficers
door,knocked on the trailer but still no one answered. The officers

door,opened unlocked,the which was and Theyentered. saw the
room,chain saws and wood in livingstove the approximately twenty

feet from the door.
The officers then searched the rest of the trailer. At the suppres-

hearing,sion Phelps explained:

A Chief Polland had advised us before we had entered on the
search theywarrant that had picked up[the defendant] from
the Lebanon police department and he gunshad two at that
point. But the only him,lieutenant had taken one gun with so
we were concerned maythat there have been a insubject
there from the footsteps we had heard and that there may
have been a inweapon there.

Q Had Chief youPolland told hewhere had observed the
weapons?

A In the bedroom next theto bed.
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theyou searchingthat continuedanythere other reasonQ Was
trailer?

— —Smith there was Nationalsubject [athe male BrianA Also
Lynchburg,out of Vir-warrantCenter]Crime Information

for him.ginia

outstandingthere anthat he believed wasalso testifiedPhelps
bail,” andjumpingarrest “forfor the defendant’swarrantbench

of thesearchingin the restobjective”“primarythat hisstated
attorneysafety.” When the defenseto ensure “officertrailer was

“Well,search, arePhelpsthe answered:aboutquestioned Phelps
hundred wood stoveup pounda fiveimmediately picktoyou going

minutes toto have to take a fewgoingNo. We areand walk out?
somebodythat. In that timethat, it a cart and removeput onsecure
a similarhallway.” gaveAnother officercome down thecould

the trailer:to securefor the decisionexplanation

weaponamight possiblealso that there beI had been told
intrailer, had been taken earlierweaponin onethe because

by policeI told the Lebanontime and also had been
respon-warrant for thetheythat had a benchdepartment

dent, probable hearing.for a causeappearhad failed towho

trailer, entered thePhelps.of thesearching the restWhile
the items atanother officer found and seizedThere he orbedroom.

machine, a box of blankimprintingin a checkappeal:issue this
thatchecks, checks. The officers testifiedcopiescarbons from ofand

on the floor.“in view” on a counter andplainthese items were
fromto the itemsprior suppressmoved to trialThe defendant

admissible, citing theevidence, ruled themsuperiorthe courtbut
See State v.requirement.to theexceptionview warrantplain

(1991).206,613, 615, 207 The court598 A.2dMurray, 134 N.H.
legitimate, protectivethe athe officers’ search of bedroomfound

in therightthe officers had a to bedetermined thatsweep, and thus
Buie,v. 494 U.S.Marylandsaw the items. Seetheybedroom when

(1st757,Daoust, 759 Cir.325, (1990); v. 916 F.2d327 StatesUnited
1990).

motionsuppressionof hisargues that the denialThe defendant
Seethe State and Federal Constitutions.rightshis underviolated

IV; I, affirm theart. 19. Wept.N.H. Const.U.S. Const. amend.
the Constitution.of Stateruling interpretationbased on ourcourt’s

(1983).347,226, 232, 351 TheBall, 124 N.H. 471 A.2dSee State v.
greater pro­the defendant with noprovidesConstitutionFederal

327; Daoust,Buie, 916 F.2din See 494 U.S. attections this context.
(1990)128,U.S. 130759; California,v. 496compareat Horton
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(under Constitution, plain exceptionFederal view does not require
615,inadvertent withdiscovery) Murray, 134 N.H. at 598 atA.2d

(under Constitution,207 State plain exceptionview requires inad-
discovery).vertent We holdingtherefore make no under the Federal

Constitution and use federal only guidescases as to our State
23,constitutional analysis. Fitzgerald, 26,State v. 137 N.H. 622 A.2d

1245, (1993); 1032,1246 see v.Michigan Long, 463 U.S. 1040-41
(1983).

I,The starting point analysisfor our is part article 19 of our
constitution, provideswhich that “[e]very subject righthath a to be
secure from all unreasonable searches person,and seizures of his

houses,his his papers, possessions.”and all his “[Warrantless
perentries are se illegal,unreasonable and unless the entry is made

pursuant recognized Santana,to one of a few exceptions.” State v.
798, (1991)803, 77, omitted).133 N.H. 586 A.2d 80 (quotation
warrant,“Absent a the burden is on provethe State to that the

pursuantsearch was valid exceptions.”to one of these State v.
Sterndale, (1995).445, 447, 409,139 N.H. 656 A.2d 410

This court recognizedhas a plain exceptionview to the warrant
requirement under the State Constitution.

are[T]here three criteria that the proveState must aby
preponderance of the evidence for justifying a seizure

(1)under this exception: initial[t]he intrusion which af-
(2)lawful;forded the view must have been the discovery of

(3)the inadvertent;evidence must have been and the
incriminating nature of the evidence must have been imme-
diately apparent.

615, omitted).Murray, 134 N.H. at 598 A.2d at 207 (quotation The
defendant argues only criterion,the first contending that policethe
were not inlawfully his bedroom when they discovered the items at
issue.

arguesThe State that the police had a legitimate concern for
safetytheir when they entered the defendant’s trailer and that this

justifiedconcern protectivea sweep of the bedroom. Inagree.We
Buie, the United States Supreme Court held that under the
principles Ohio, (1968),of v.Terry 392 U.S. 1 Michiganand v. Long,

1032,463 U.S. “[t]he Fourth Amendment permits properlya limited
protective conjunctioninsweep with an in-home arrest when the
searching officer possesses a reasonable specificbelief based on and
articulable facts that the area to be swept harbors an individual
posing dangera to Buie,those on the arrest scene.” 494 U.S. at 337.
Such a sweep, protecting officers,“aimed at the arresting justifiedif
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if it extends335, limitedcircumstances,” at is properlyid.theby
maya bepersonwherespacesof thosecursory inspectiona“only to

necessary dispeltothan islongernosweep [may] last[]Thefound.
thanlongerin event noanyanddangerofsuspicionthe reasonable

id. Seethedepart premises,”andthe arrestcompleteit takes to'
A Treatise onLaFave, and Seizure:Search3 W.generally

1996).(3d The6.4(c), ed.§ at 323-35Amendmentthe Fourth
theappliedFirst Circuit hasfor theAppealsofUnited States Court

made, here, conjunctionin withassweepsprotectivetoholdingBuie
Daoust, F.2d at 759.916search warrant.a

reject searchessometimesthat courtsLaFave notesProfessor
warrant, doesbut states: “[I]tthebybeyond permittedthe area

taken intofactor to belegitimateis aself-protectionthatseem
the bound­sweep beyondprotectiveaand that sometimesaccount

LaFave,2would be reasonable.”warrantstated in the searcharies
homeinto a4.10(a), person’sintrusionsAlthoughat 659.§supra

“strong expecta­of thebecauselightlyundertakenshould never be
intrusion,”governmentfromprotectionandprivacytion of

omitted), we803, (quotationat 80Santana, at 586 A.2d133 N.H.
danger.the greatestfacesthere an officer sometimesrecognize that

in.a confined. . ambush[risks]‘turf’.“adversary’sanAn officer on
Buie, at494 U.S. 333.configuration.”of unknownsetting

of limitedthe reasonablenessrecognizedpreviouslyhaveWe
others, see Stateofficers andpolicethe ofprotectionintrusions for

(1979),1134,573, 582, A.2d 1140N.H. 409119Theodosopoulos,v.
Gosselin, 115,(1980); 117 N.H.v.denied, Statecert. 446 U.S. 983

(1977). theMoreover, adopted264, we have119-20, 268-69370 A.2d
411,Brodeur, N.H.30, v. 126at see State392 U.S.holding Terry,of
and1134, 1137 (1985), the foundation for Buie415, which is493 A.2d

331-34; Daoust, at 759. WeBuie, 916 F.2dDaoust, 494 U.S. atsee
legitimatearein Buie and Daouststatedprincipleshold that the

I, article 19partand seizure law underof our own searchextensions
not beconstitution shouldConstitution. OurHampshirethe Newof

themselvesright protectthe todeny officersinterpreted policeto
6.4(c), it wouldLaFave, “Certainly§ at 324.supraharm. 3from Cf.

unnecessaryofficers takepolicethatrequiretobe unreasonable
at 23. WeTerry, 392 U.S.of their duties.”in the performancerisks

above,Buie, correctlyquotedinthe test articulatedbelieve that
thethe invasion which searchagainstthe need to search“balances]

omitted), and thus heedsentails,” 21 and brackets(quotationid. at
unreasonable searches.againstproscriptionour constitution’s

the defendant’sthe search ofremains whetherquestionThe
that itof Buie. We holdrequirementsthewithcompliedbedroom
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did. At the time the officers protectivedecided to conduct the sweep,
they knew that the defendant had skipped bail and that there was an
outstanding warrant for his arrest. They also knew that the
defendant gun,owned a and that this gun was last seen in his

that,Finally,bedroom. they trailer,knew when they arrived at the
someone was inside and refused to come to the door theyafter
knocked and announced their presence. Although two women later

trailer,left the one of them hersounded car horn as she drove away.
facts,”Based on these “specific Buie,and articulable 494 U.S. at

337, the police could have “ahad reasonable belief. . . that the area
to be swept an individual posing dangerharbor[ed] a to those on the

scene,”arrest id. The woman’s use of the car horn is puzzling and
could have been explained signalas a to someone still in the trailer.
The outstanding arrest warrant and the defendant’s act of skipping

paintbail him personas a towilling defy authority. The officers’
information about gunthe also raised a legitimate and substantial
concern for safety.their theAccordingly, police were permitted to
conduct “a cursory inspection of spacesthose where a person may

Buie,be found.” 494 U.S. at 335.
The arguesdefendant that the officers’ search of his bedroom was

not cursory and not Inproperly support,limited. he states in his
brief that the police

throughlooked the back bedroom closely enough to identify
a Paymaster check imprinter . . . read checks[and] as
made out to DMS Rentals and read the ofamount one check
made out Amigo were, also,to TheyRentals. able to read
that a box of checks that lyingwas on the floor were made
out to Amigo Rentals.

(Citations omitted.)

We find the officers’ identification of these items consistent
limited,with a cursory inspection of the bedroom. The trial court so

found after hearing testimony and assessing the witnesses’ credi­
bility. record,Upon review of the we cannot say that no reasonable
trier of fact could have reached that Anconclusion. officer searching
places where someone hidingcould be easily spotcould identifyand

objects.such The officers found the items on a counter and on the
floor of the bedroom. It should be remembered that the police were

ainvestigating checks;case involving several bad it does not strain
logic to assume that their eyes were instantly drawn to anything
related to check-writing. rejectWe the defendant’s argument and
conclude that the superior court denied hisproperly motion to
suppress.



278

PriorII. Convictions

erred inthe courtsuperiorThe next contends thatdefendant
bad check convictionsadmitting priorof his nineteenevidence

404(b). agree.Rule Weunder

(1) it isother crimes is not admissible unless:Evidence of
than to show the defendant’spurposerelevant for a other

(2) that thedisposition; proofthere is clearbad character or
(3)acts;the other crimes or anddefendant committed

outweighsubstantiallydefendant does notprejudice to the
probativethe value of the evidence.

(1995).496, 891,Bassett, 493, Thev. 139 N.H. 659 A.2d 894State
this test. Theprongof convictions fails the first ofpriorevidence the

passedthe theprovingbore the burden of that defendantState
they drawnthat the account on which were hadknowingchecks

See The trial courtpayment.insufficient funds for RSA 638:4.
intent,prove prosecutorto but theadmitted the convictionsprior

ofstating anythem whether themread into evidence without
priorthe at in this case. The convictions wereinvolved account issue

if theonly jury impermissibleto intent drew thetherefore relevant
that, passed bad checksknowinglyinference because the defendant

Bassett,before, 139 N.H.he have done so on this occasion. Seemust
500, that the trial courtAccordingly,at 659 A.2d at 896. we hold

priorin the bad check convictions.admittingerred

III. ErrorHarmless

erred, correctlytrial State contendsthe court theAlthough
404(b)a Rulethis the rare instance of harmlesspresentsthat case

1386,185, 192,Davis, 139 N.H. 650 A.2d 1390error. See State v.
(1994). canThe an error beascertainingstandard for whether

asharmless is follows:deemed

error,In of this asksdetermining gravitythe an court
a that thebeyondwhether it can be said reasonable doubt

not the verdict. The eval-inadmissible evidence did affect
involvesuation of this standard has been achievedwhether

trialpresentedthe atconsideration of alternative evidence
Anof character the inadmissible evidence itself.and the of

a if thebeyond reasonable doubtmayerror be harmless
anguiltthe defendant’s is ofalternative evidence of

nature, or and if the inad-overwhelming quantity, weight
merely inconsequentialis ormissible evidence cumulative

of guilt.in the of the State’s evidencestrengthrelation to
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145, 157-58, (1994)671,v. 139 N.H.Vandebogart,State 652 A.2d 679
(citations omitted).and Wequotations engagedhave in a harmless

404(b)analysis prior Bassett,error in a Rule case. See 139 N.H. at
502-03, 659 A.2d at 898.

To that the defendantprove offenses,committed the charged the
(1)State had showto that: the defendant passedissued or the

(2)checks question; the drawee payment checks;in refused on the
(3) theand defendant knew or paymentbelieved that would be

RSA prosecutorrefused. 638:4. The and the defense attorney
at trial that thestipulated passed Thus,defendant the checks. the
only proveState had to that the drawee refused payment on the

checks and that the defendant knew or believed that this would
happen.

Evidence that the drawee refused payment on the checks was
uncontroverted. The managerstwo store who accepted the checks
testified at trial. Each stated that the drawee payment.refused The
jury evidence,heard no contradicting and in theclosing, defense
attorney did not thedispute issue whatsoever.

Evidence of the defendant’s intent was equally compelling. The
defendant thepassed 28,checks on 21November and 1993. A

10, 1992,September letter to the defendant’s wife informed her that
the account on which the checks were written had been closed.
According to testimony officers,the of policetwo the defendant
twice admitted knowing the status of the account passedbefore he
the checks. One officer from Lynchburg, Virginia stated that he met
with 8,the 1993,defendant on October to discuss other checks that
had been written on that account. At meeting,that the officer
informed the defendant that the account had been closed. The

promiseddefendant remedyto the problem, did,but never to the
officer’s knowledge. officer,The Lebanon,other from testified that
he withspoke 16,the 1993,defendant on December to discuss one of
the checks at issue in this case. The defendant passingdenied the
check but admitted inknowing early 1993 thatNovember the
account had been closed. During cross-examination and in closing
argument, the defense attorney made no attempt impugnto either

theof officers’ Incredibility. a closingbrief argument, the attorney
implied that the defendant had indeed made the admission that he

closed,knew the account was suggestedbut that the defendant did
in wife,so order protectto his although there was not a shred of

evidence in the record that the passeddefendant’s wife the checks
in question.

As in nature,Vandebogart, “the quantity, weightand of [this
onlyevidence] can be described as overwhelming.” Vandebogart,
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679; Fecteau,State v. 133 N.H.158,at at see also139 N.H. 652 A.2d
249,(1991); Green,869, 591, v. 133 N.H.860, 595-96 State587 A.2d

(1990).1308, the of the260, AlthoughA.2d 1315 admission575
him,undoubtedly seeprejudicedprior convictionsdefendant’s

898,502, putsrecordBassett, at a review of the139 N.H. at 659 A.2d
adenied the defendant fairanyrest concern that their admissionto

the datesimply by readingthemprosecutorverdict. The introduced
offense,conviction, renderingname of the and theeach theof

ofof the details or circumstances theShe nonejurisdiction. supplied
them, closing-further mention of even in hercrimes and made no

jury.toargument the
addition, not involve acts of an “odiousIn the convictions didprior

289,Carter, 1, 5,nature,” v. 140 N.H. 662 A.2dStateprovocative[or]
Thus,(1995), this evidencesuch assault or homicide.291 as sexual

sympathies,to itslikely jury’s arouse[]less the“appeal[]was to
horror, punish, trigger[]its to or otherof instinctprovoke[]sense

basemay juryof action cause a to itsmainsprings [that]human
inpropositionson other than the established thesomethingdecision

¶Berger,M. Weinstein's Evidence1 J. Weinstein &case.”
(1995)404[03], Rule of(construingat 403-41 Federal403-37 to

403). Thus, were inprior “inconsequentialthe convictionsEvidence
guilt,”ofto of the State’s evidencestrengthrelation the

158, 679, leadingA.2d at to theVandebogart, 139 N.H. at 652
conclusion, doubt, evi­beyond that the inadmissiblea reasonable

verdict, 157, Thisnot the at 652 A.2d at 679. casedence did affect id.
erroneous, ofa rare of an but harmless admissioninstancepresents

404(b). inoffindingRule This harmlessness nopursuantevidence to
404(b).in Ruleway holdings opinions construingweakens our recent

See, 499-502,Bassett, at 659 A.2d at 896-98.e.g., 139 N.H.

Affirmed.

J., HORTON, j.,THA.YER, specially;concurredjoined,whomwith
BRODERICK, BROCK, C.J., inJ., joined, partconcurredwith whom

in part.and dissented

Thayer, J., This case theconcurring specially: again highlights
typeswhatconcerningmembers thisbyviews held of courtdifferent

EvidenceHampshireunder Rule ofof evidence are relevant New
404(b). opinionin ofI in the result reached theAlthough concur

thewhy trialJohnson, separately explainI to I believeJustice write
the convictions werecorrectly priorheld that defendant’scourt

relevant.
of bad checks.charged passingwith two countsThe defendant was

1993).1993) (amended(1986 His criminalSupp.RSA 638:4 &See
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prior for similar Atrecord included nineteen convictions offenses.
trial, knowinglyan that theprovein effort to defendant committed

charged, prosecutorthe read into evidence all of thethe crimes
case, prosecutorIn eachpriordefendant’s convictions. the referred

specific crime and in most also thechargedto the cases referred to
the the offense. ofdate of conviction and location of the With three

convictions, onprior prosecutorthe the mentioned that the bank
bankwhich the bad checks were drawn was the same involved in this

case.
1876,earlyAs as we held that this of evidence betype could

(1876).Staterelevant. v. 57 N.H. 245 In weLapage, Lapage,
explained charged involvingthat when a defendant is with a crime

that inmoney, proof previouslycounterfeit the defendant engaged
conduct to he knowinglysimilar is relevant demonstrate that did so

again. We reasoned:

might mightIt well that inhappen persona have his
possession a bill or withoutsingle knowingcounterfeit coin

such;be likely twice,it to but he be much less to do sowould
ofevery repetitionand such an act increasewould the

probability that he knew that or coinsthe bills were
counterfeit.

inreasoningId. at 293-94. The with inLapage applies equal force
this case. The fact the defendant bad pastthat wrote checks in the

it moremakes he thelikely knowinglythat wrote bad checks at issue
priorhere because his experience would have made him hisaware of

financial circumstances and less likely unintentionallyto write a
Anderson,check a 801,on closed account. State v. 912 P.2d 804Cf.

(Mont. 1996) (evidence priorof conviction for bad check offense
404(b) intent).underrelevant Rule on issue of The ofrules

requirerelevance no greater chargedconnection between the
conduct and the prior 401;bad acts. See R. Ev.N.H. v.State
McGlew, 507, (1995).505, 1191,139 N.H. 658 A.2d 1193

A majority of this holdscourt that the defendant’s prior convic-
tions should have been excluded from evidence “thebecause
prosecutor the . . . stating[introduced withoutconvictions]

anywhether of them involved the account inat issue this case.” That
majority apparently priorbelieves that for the offenses to be
relevant, they must have involved the account as atsame the one

It justifyissue here. does reasons limitation;not offer to that nor
attempt distinguish prior Lapage,does it to our law. Seecase 57

N.H. at 293-94.
In addition to thatbelieving priorthe defendant’s convictions

relevant, 404(b)Iwere also the other ofprongsbelieve two the Rule
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496, 891,Bassett, 493,139 N.H. 659 A.2dmet. Stateanalysis were v.
(1995). thatrulingaffirm the trial court’sAccordingly, I would894

404(b).Rulewere admissible underpriorthe convictions

HORTON, j., in concurrence.joins specialthe

in IBroderick, J., dissenting agreeinconcurring part part:and
correctthat the trial court wasthe of Justice Johnsonopinionwith

But Ito cannot concursuppress.in the defendant’s motiondenying
theadmission of defendant’sin the conclusion that the erroneous

error; I re-accordingly,was harmlesspriornineteen convictions
the ofpart opinionfrom III of Justice Johnson.spectfully dissent

I

checks.passingwith two counts of badchargedThe defendant was
1993) (amended 1993).(1986 trial, the& BeforeSupp.See RSA 638:4

histhe of evidence ofsought preventto introductiondefendant
trialfor bad check offenses. The courtpriornineteen convictions

At theprovethe convictions admissible to intent.priorruled
trial, itjurycourt instructed the that couldconclusion of the the

toonly respect questionin thepriorconsider the convictions
topossessed the criminal intentrequisitewhether the defendant

instruction, theFollowingthe checks at issue. thispass bad
record,to into the without additionalreadprosecutor proceeded

and, some, ofpriorthe convictions for the dateeach ofexplanation,
occurred,offense, in it the involved.the the State which and bank

Hampshirebad is under NewEvidence of other acts admissible
404(b) to“if relevant for a other thanonly purposeRule of Evidence

theredisposition, proofthe character or is clearprove defendant’s if
acts, if the to theprejudicecommitted the other andthe defendant

substantially outweigh probativethe value of thedefendant does not
653, 937,Kirsch, 647, 942v. 139 N.H. 662 A.2devidence.” State

(1995). trial suchWe will not disturb the court’s decision to admit
an abuse Id.evidence absent of discretion.

priorthe convictions was irrelevantEvidence of defendant’s
404(b) soughtthe of Rule Theprong analysis.under first the State

of the for bad check offensespriorto introduce evidence convictions
charged requisitehe committed the crimes with theproveto that

intent, bad berelevant to evidence of other acts mustintent. “To be
inference, ondependentto a reliable not the defen-supportable

that the samepropensity,dant’s character or the defendant had
charged acts.” State v.[prior]intent on the occasions of the and

(1995). case,Bassett, 493, 499, 891, itN.H. A.2d 897 In this139 659
probativethe intent on occasions isprioris unclear how defendant’s
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charged.his bad checks the occasionspass Thoughof intent to on
demonstrate the was notprior episodesthe that defendant above

check, therefore, questionablea be ofmay,bad andpassing
character, nexus crimes evidencecharged,absent some to the of the

convictions is irrelevant.prior properlydefendant’s deemed See id.
500,at 659 A.2d at 896.

II

The ifarguesState that even the evidence not haveshould been
404(b),admitted under Rule the error was harmless. Our ininquiry

evidence,analysisa harmless aparterror is not “whether the from
admitted,that erroneously support finding guilt,would a of but

it beyondwhether can be said a thereasonable doubt that inadmis­
Ruelke,sible evidence not affectdid the verdict.” State v. 116 N.H.

692, (1976).694, 497, words,366 In the questionA.2d 498 other is
“whether the guilty actuallyverdict rendered in this trial was
surely error,” Louisiana,tounattributable the Sullivan v. 508 U.S.
275, (1993),279 weand must resist a natural temptation simply to
“conflate the harmlessness withinquiry our own assessment of a

Edwards, Human,guilt,”defendant’s Err isTo But Not Always
Tolerated?,Harmless: When Should Error BeLegal 70 N.Y.U. L.

(1995).1167,Rev. 1170
In undertaking a harmless analysis,error we mustfirst determine

what evidence jurythe tending proveconsidered as to or disprove a
—necessaryfact to reach in case,its verdict this thethat defendant

thehad criminal intent to commit the crime charged. See Yates v.
Evatt, 391, (1991),500 U.S. 404 groundsoverruled on other by

(1991).McGuire,Estelle v. 502 U.S. 62 Because peerwe cannot into
jurors’ minds,the we look instead to the giveninstructions the jury,

working from the assumption jurors and,“that follow instructions
specifically, theythat consider relevant a inpointevidence on issue

theywhen are theytold that so.”may do Id.
trial,At the proveState had to thethat defendant committed the

charged offense knowingly. See RSA 638:4. proofWith torespect of
intent,the defendant’s the jurorscourt below theinstructed that

they could use priorthe defendant’s convictions

for the purpose of whetherdetermining [the defendant] on
the dates allegedand times that to passedhe’s have these

is,bad checks knew what he doing,was that had the
intent,requisite criminal and knew that those accounts or

that account was closed or had insufficient as allegedfunds
by the State.
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did, ininstruction, jurorsthat thepresumeIn view we mustof this
fact, erroneously priorof thethe admitted evidenceconsider

reachingin their verdict.convictions
Next, force the other evidenceprobativemust the ofweighwe

erroneouslythe of thejury againstthe as forcebyconsidered
Yates, at The at thisU.S. 404. issueconvictions. See 500admitted

onrested verdict evidencejury actuallyis the itspoint whether
aparta doubtbeyondthe intent reasonableestablishing defendant’s

we seeBecause cannoterroneouslyfrom admitted convictions.the
the theminds, we ask “whether force ofjurors’into the must

thejurythe in accordance withbyconsideredpresumablyevidence
aoverwhelming beyondto leave it reasonableis so asinstructions

theon that evidence would have beenrestingthat the verdictdoubt
Id.[erroneously admitted convictions].”same in the absence of the

erroneously isif the of the admitted evidenceOnlyat 405. effect
notsaythis can that it “diddegree”minimal to we“comparatively

the rendered.” Id.contribute to verdict
Here, priorfrom the defendant’sapartthe State’s evidence

that heDennis Lariviere testifiedconvictions was forceful. Officer
thepassedthe checks were thatthe defendant beforeinformed

closed, Hoganand Officer Matthewat issue waschecking account
checksprior passinghe knew to thethe defendant saidtestified that

was, is, compellingand evidencethat the account was closed. This
requisitewith thechargedthat committed the crimesthe defendant

intent.
evidence,presented probativeotherbecause the StateSimply

priorthe convictions mean-however, automaticallynot renderdoes
analysis. priora harmless error Theseingless purposesfor of

hadconvictions, similarity charged,to the crimeby virtue of their
to thatargueIt would be disingenuousof themselves.great force

indeed, held a priorwe have thatinconsequential;this wasevidence
inaonly equalled by preju-confession itsprobablyconviction “is

502,Bassett, N.H. 659 A.2d at 898upon jury.”a 139 atimpactdicial
202,omitted); Skidmore, 201,v. 138 N.H.also State(quotation see

(1993).64, 65636 A.2d
officers,policethen, testimonythe of theThe is whetherquestion,

intent, asoverwhelmingthe other evidence of was soalong with
priorthe defendant’s nineteen convictionscompared to evidence of

doubt,a that the latterconclude, reasonablebeyondthat we can
I can.jury’snot the verdict. do not believe weevidence did affect

not soerroneouslythe convictions wasThe force of admitted
haveto that the verdict would“comparatively minimal” as ensure

Yates, at Thein U.S. 405.been their absence. See 500the same
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number and nature of the convictions could well have persuaded a
juror possessed requisiteto find that the defendant the intent on the

charged simplyoccasions because he had manifested that intent in
least,past. At preciselythe the this evidence was the kind with

juror reasonablywhich a would andlikely anyresolve lingering
guilt.doubts about the defendant’s

Given the ofprejudicial impact priorthe convictions and the fact
the expressly jurythat trial court instructed the that it could

in determiningconsider the evidence whether the defendant acted
requisitewith the intent on the Icharged,criminal occasions cannot

say guilty surelythat the verdict in this case “was unattributable to
Sullivan,the error.” U.S. at I508 279. Consequently, cannot

conclude that the theerroneous admission of defendant’s nineteen
prior beyondconvictions was harmless a reasonable doubt. See
Bassett, 502,139 N.H. at A.2d659 at 898.

Ill

A primary therationale for harmless error doctrine is the
publicmaintenance of forrespect process bythe criminal not

reversing when a trial iserror deemed immaterial. See Delaware v.
(1986).Arsdall, 673,Van 475 681 remember,U.S. We should

however, harmless,that “[w]hen we hold rightserrors the of
individuals, otherwise,both constitutional and go unenforced.”
Edwards, Moreover,supra at 1170. “if committing an error has no

[Sjtate,onadverse effect the the deterrence of official misbehavior
difficult,” Mitchell,becomes Against “Overwhelming” Appellate

Review,Activism: Constraining Harmless Error 82 Cal. L. Rev.
1335, (1994),1366 a circumstance equally likely to erode public
confidence in integrity justicethe of our system.criminal

BROCK,C.J., joins opinion BRODERICK,in the of J.
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