
285

number and nature of the convictions could well have persuaded a
juror possessed requisiteto find that the defendant the intent on the

charged simplyoccasions because he had manifested that intent in
least,past. At preciselythe the this evidence was the kind with

juror reasonablywhich a would andlikely anyresolve lingering
guilt.doubts about the defendant’s

Given the ofprejudicial impact priorthe convictions and the fact
the expressly jurythat trial court instructed the that it could

in determiningconsider the evidence whether the defendant acted
requisitewith the intent on the Icharged,criminal occasions cannot

say guilty surelythat the verdict in this case “was unattributable to
Sullivan,the error.” U.S. at I508 279. Consequently, cannot

conclude that the theerroneous admission of defendant’s nineteen
prior beyondconvictions was harmless a reasonable doubt. See
Bassett, 502,139 N.H. at A.2d659 at 898.

Ill

A primary therationale for harmless error doctrine is the
publicmaintenance of forrespect process bythe criminal not

reversing when a trial iserror deemed immaterial. See Delaware v.
(1986).Arsdall, 673,Van 475 681 remember,U.S. We should

however, harmless,that “[w]hen we hold rightserrors the of
individuals, otherwise,both constitutional and go unenforced.”
Edwards, Moreover,supra at 1170. “if committing an error has no

[Sjtate,onadverse effect the the deterrence of official misbehavior
difficult,” Mitchell,becomes Against “Overwhelming” Appellate

Review,Activism: Constraining Harmless Error 82 Cal. L. Rev.
1335, (1994),1366 a circumstance equally likely to erode public
confidence in integrity justicethe of our system.criminal

BROCK,C.J., joins opinion BRODERICK,in the of J.

Hillsborough-northern judicial district
No. 94-687

—Fleet Bank NH

v.

Christy’s Table, &Inc. a.

August 12, 1996



286

(RobertPerreault, PC., onMcKenney& of Amherst V.McKenney
orally), plaintiff.the and for thebrief

(AlbertDenault, D. Jr. on the briefLeahy,& of ClaremontLeahy
V. Bertha H. Ferland.orally),and for defendants Robert and

Thayer, appealV Bertha H. FerlandJ. Defendants Robert and
J.) them asholdingthe liableSuperior (Groff,an order of Court

— NHa the Fleet Bankguarantors by plaintiff,on loan made
the(Fleet), superiorWe affirmChristy’sto codefendant Table.

guarantorsare liable as but vacaterulingcourt’s that the Ferlands
attorney’sits of fees.and remand award

1989,following In FleetThe court the facts. Octobertrial found
(the loan) in the principalinto a commercial term note firstentered

$60,000 Shotwell for theSpeckamount of with Pamela and Richard
inChristy’sa known as Tablepurpose purchasingof restaurant

loan, Ferlands,this the areNewport. conjunctionIn with who
ofguarantya writtenSpeck’s stepfather,mother and executed

(the the ofvalidityday guaranty),dated the same firstpayment
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later, andSpeckone weekApproximatelydispute.not inwhich is
andremodeledtheyAsTable.Christy’sincorporatedShotwell

theythatdecidedrestaurant, and ShotwellSpecktheexpanded
Inc.,Table,1990, Christy’sFebruaryIncapital.needed additional

loan)(the withsecondterm notea new commercialentered into
inparticipatedid not$69,500. The Ferlandsin amount ofFleet the

first loan wason theobligationloan. Thethis secondonnegotiations
second loan.of theproceedsthethroughrenewalpaid by

loan,on the secondTable, Inc., as the makerwas listedChristy’s
Inguaranties.signed personaland ShotwellSpeckfor which

(the thedatedguaranty),secondaddition, of paymenta guaranty
Ferlands, purportedby thesignedloan andday as the secondsame

Table, Inc. TheChristy’sFleet tobyextendedcreditguaranteeto
loan after aon the secondin its paymentsfell behindcorporation
1991,12, FleetOn Decemberdefaulted.eventuallyandfew months
and made amail of the defaultby registeredthe Ferlandsnotified

terms of the secondwith thein accordancepaymentfordemand
1992, FleetFebruaryinandpay,Ferlands did notTheguaranty.

Table, filed forlater, Inc.Christy’ssuit. One monthbrought this
Fleetobligations todischargein of itsresulting thebankruptcy,

loan.under the second
J.)(Goode, denied Fleet’s1993, Superiorthe CourtJanuaryIn
issue of materialgenuineajudgment, findingsummarymotion for

the secondguaranteeintended tothe Ferlandsfact as to whether
J.)trial, ruled that the(Groff,CourtSuperiora theFollowingloan.

thefound thatThe courtguarantors.were liable asFerlands
note,the promissoryofguarantyexecuted the“knowinglyFerlands

there-obligationsof theirconsequencesof theknowledgewith full
denied, and thisreconsider wasmotion tounder.” The Ferlands’

appeal followed.
guar-the Ferlandsin this case centers on whetherdisputeThe

that theirdenyThe do notsecond loan. Ferlandsanteed the
deny thattheybut doguaranty,on the secondappearsignatures

is that FleetargumentTheirsigned guaranty.thisthey knowingly
the“meetinga ofestablishingoffailed to meet its burdenhas

contrary wasfinding to theimplicitthe trial court’sminds” and that
erroneous.clearly

of contracts. Seethe lawby generalare governedGuaranties
(1996). “In for a1,§ order2d at 995-96GuarantyAm. Jur.38

of the minds as to themeetingbe aformed there mustcontract to be
Bd., 133 N.H.Regional SchoolSanbornAppealterms thereof.” of

(1990). have the same518, 282, The must513, partiesA.2d 284579
anand must manifestof the contractunderstanding of the terms



intention, consideration,supported by adequate to be bound theby
sufficient;contract. Id. Mere mental assent is not “meetinga of the

minds” thatrequires agreement Remillard,the be manifest. Blais v.
(1994).608, 611, 967,138 N.H. 643 A.2d 969

questionThe of whether a “meeting of the minds” occurred
is a factual toquestion by fact,be determined the providedtrier of
there is some evidence on which to base such a finding. See Tsiatsios

Tsiatsios, 173, 177-78, (1995).v. 1335,140 N.H. 663 A.2d 1339 “This
court will not disturb the decision of the trier of fact unless the
findings Lewis,are clearly 141, 144,erroneous.” Dimick v. 127 N.H.

(1985).1221,497 A.2d 1223
The claimFerlands that the second guaranty suspectis because

the purported witness the signatureto Ferlands’ was Fleet’s branch
manager, whereas the date and ofidentity the borrower were
completed by addition,Fleet’s district branch Insupervisor. the

manager,branch a public notary, began but completefailed to
notarization of the document. In particular, juratthe unsignedis
and acknowledgementthe of appearance is blank. The Ferlands also
place great onweight 14,an internal bank document Februarydated
1990, setting forth the terms and conditions of the second loan. This

offering” Table,“loan identifies the Christy’s Inc.,borrower as and
names guarantorsthe as Pamela Speck Shotwell,and Richard
making no mention of the Ferlands. Finally, the Ferlands assert that

financingFleet’s of the restaurant was in general “sloppy and
unprofessional,” from which we are presumably to infer that the

guarantysecond was so mishandled that meetingno of the minds
could have occurred.

Although the haveFerlands demonstrated that positiontheir
at trial was not without wesupport, uphold the trial findingcourt’s
of a binding contract of guaranty because it is supported by the
evidence clearly Thomson,and is not erroneous. See v.Cushing 118

(1978).292, 295, 805,N.H. with,386 A.2d 806 To begin the second
guaranty supports the trial court’s conclusion on itits face: is dated

1990,14,February the loan;same date as the second the borrower
Table, Inc.;Christy’sis identified as the Ferlands’ signatures are on

document;the signaturesthese are bywitnessed the branch
manager; and the disputeFerlands do not that the signatures are
genuine. Although the Ferlands hint possibilityat the that they
signed a blank document Fleet,that was later filled in by testimony
on this point conflicting.was The branch manager testified that she

document,would not witness an incomplete and the district branch
supervisor testified that he not fill indid the date identityand of the
borrower signing.after Witness credibility is a finding of fact and
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byunsupportedorclearly erroneousunlessoverturnedwill not be
Assoc. v. TownCondo.Hill at MerrimackSocietythe evidence. of

(1994).928, The253, 256, 930651 A.2dMerrimack, 139 N.H.
support.error or lack ofno suchdemonstratedhavedefendants
received atheythataddition, acknowledgedthe FerlandsIn

1990 tofrom Decemberfrom Fleetcorrespondenceofstream
Table, AlthoughInc.Christy’sthe loan torelated toDecember 1991

25, 1991, explicitly6, 1991, SeptemberandFebruarydatedletters
loan, didthe Ferlandson theguarantorsasthe Ferlandsreferred to

a formalFleet madeuntil afterthis statusor contestdenynot
Also,12, an internal1991.-Decemberonpaymentfordemand

7, 1990, the loanstates thatFleet, Novemberdatedofmemorandum
that “Mrs.Ferland” andand Robertby Bertha“guaranteedwas

guar-to continuewillingwould bethat sheproposedhasFerland
Inresidence.”primaryencumber herwill notthe loan butanteeing

courtwhich the trialevidence onshort, replete withthe record is
Ferlands enteredFleet and thethatbased its decisioncould have

295,N.H. at118Cushing,Seeguaranty.contract ofbindingainto
at 806.386 A.2d

to the trial court’sour attentionalso directThe Ferlands
in‘guarantee’theof factfinding “[t]hatrequestedof theirgranting

signaturesDefendants’in that thefullynot executedwasquestion
when, where oras tois no evidenceunacknowledged and thereare

whoseemployeesthe two bankbefore either ofappearedif everthey
theargue thatThe Ferlandson the document.”handwriting appears

in “directisguarantyare liable on thetheythatrulingtrial court’s
regardingthere is no evidencefindingits thatwithcontradiction”

WeFleet’s officers.Ferlands beforeof theappearancethe personal
correct, is nois therefindingif of factEven thisdisagree.

appearpersonallypartiesin law that thecontractrequirement
178,Tsiatsios, at 663140 N.H.signing.one another atbefore Cf.

contract, thatincluding conceptof(listing1339 elementsA.2d at
Weperformance).ofby commencementmay acceptedbeoffer
thewithfinding of fact is inconsistentthat thissaytherefore cannot

into aenteredpartiesthat theconclusiontrial court’s ultimate
Beaudoin, 118 N.H.Beaudoin v.of Seebinding guaranty.contract

(1978) (trial to make1261, court assumed325, 328, 1263386 A.2d
ruling).support generalto itsnecessarysubsidiary findings

contest-remaining argumentsFerlands’considered theWe have
Seeunpersuasive.find themandliability guarantorstheir asing

(1993).595,322,321, A.2d 596N.H. 627Vogel,v. 137Vogel

itsthe trial court abusedargue thatThe Ferlands also
solelyFleet basedfees toattorney’sit awardedinsofar asdiscretion
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upon contingencythe terms of a fee agreement entered into between
Fleet and attorneysits for the instant collection action on the
second loan. We agree. The Ferlands were partynot a to the
contract between Fleet attorneysand its byand cannot be bound its

Rather,terms. partiesthe agree that the Ferlands obligated byare
the second toguaranty pay only “reasonable attorney’s fees.” The
fact that Fleet was towilling forego a certain percentage anyof
award byobtained its inattorneys a collection action is not
dispositive of whether percentagethat amount is “reasonable”
within the ofmeaning the contract between Fleet and the Ferlands.
We partyhold that a toseeking generalenforce a provisioncontract
requiring the opposing party payto attorney’s fees must introduce
“some evidence of the performed,services the time involved and the
fee arrangement,” Gosselin, 350, 353,Gosselin v. 136 N.H. 616 A.2d
1287, (1992),1289 demonstrating that the amount claimed is reason-
able.

case,In this vice-presidenta Fleet testified that agreedFleet to
a thirty-percent contingency fee arrangement, paid a nonrefundable

$1250,suit fee of and accrued unspecified costs of in$884.70
pursuing this lawsuit. With the exception fee,of the suit Fleet$1250
introduced no evidence totending prove that the amount of fees it
sought was reasonable. See id. We hold that it was an abuse of
discretion not to require such Accordingly,evidence. we vacate and
remand for redetermination of the trial court’s attorney’saward of
fees.

arguesFleet that collection actions present a special case
justifying presumptiona that contingency agreements are reason­
able. Fleet points out that much of the attorney’s work occurs
post-judgment in efforts to enforce judgment,the and that awards

attorney’sof fees based on hours worked at the time judgmentof do
not anticipate hours remaining to be agreeworked. We with Fleet
that contingency fee arrangements perare not se unreasonable and
may imposedbe on a party pursuantthird to an agreement payto
reasonable attorney’s adequatelyfees when supported by the

20,evidence. Arcidy, 29-30,McCabe v. 446,138 N.H. 635 A.2dCf.
(1993) (no452-53 “rigid, precise measure” for determining reason­

fees;ableness of attorney’s calculation based on hourly rates not the
method).sole In determining reasonableness, the trial maycourt

consider whether the contingency fee is reasonably related theto
work,total amount of both before and after judgment, likely to be

required 29,of the attorney. See id. at 635 A.2d at 452.
Fleet also contends that the Ferlands failed to preserve the issue
attorney’sof byfees tofailing raise this issue through direct
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andof factfindingsforrequestathroughorat trialtestimony
theofthe reasonablenessprovingofThe burdenof law.rulings

30, 635id. atFleet, Seenot the Ferlands.was onfeesattorney’s
toat trialobligationnounderwereThe Ferlandsat 452.A.2d
itssupporttoevidencesufficientto introducefailureFleet’scorrect

reconsideration,forin their motionissueincluding thisByrequest.
it forbriefs, properly preservedthe Ferlandsandappeal,notice of

appeal.

remanded.part;invacatedpart;inAffirmed

JJ., sit; the others concurred.BRODERICK, notdidandHORTON
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