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testify affirmatively chargedthat theshe believed that acts oc-
in testimonycurred This was supported by1986. the defendant’s

1986,testimony duringex-wife’s that the summer of the victim was
the campgroundleft alone at with defendant. Thethe victim’s

confused, however,testimony increasinglybecame in response to
the prosecutor’s own miscalculations theregarding agevictim’s and
his leading questions.

We thatrecognize “the essence of a function is tojury’s determine
trial,”the beweight givenand credence to the evidence at id.

omitted),(quotation bracketsand and we “will defer to the jury’s
determination unless no reasonable person could have come to the

weighing conflictingsame conclusion after the evidence.” Id. We
that,cannot viewing lightconclude the evidence in the most
State,favorable to the it was insufficient as a matter of law to

support the felonious sexual assault conviction.

Affirmed.
JJ.,HORTON,THAYERand concur in the result theonly; others

concurred.
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defendants.

AdjustmentofBrock, Zoningof Plaistow BoardThe TownC.J.
(ZBA) defendants, Karen RiddleJames andagainst the d/b/aruled

certainAuto, to removesoughtthe defendantsTimberlane after
The took aan defendantsoccupancy permit.fromrestrictions

(1986).RSA 677:4 Infiling an undervoluntary appealnonsuit after
J.){Goode,Superiorthe Courtseparate proceedings,related but

was forvoluntary appealnonsuit aftereffect of theruled that the
taken,no had beenappealas ifjudgment to become effectivethe

soughtthat to excludea motion in liminegrantingthe ofrequiring
interlocutoryZBA Thisduring appeal.thereference to claims made

Sup. Ct. R. 8. We reverse andruling Seefrom followed.appeal
remand.

interlocutory appealtheunderlying facts fromWe derive the
shop in the townoperate an automotiveThe defendantsstatement.

(town), conduct automotivethey generalat whichPlaistowof
“body They operatein to some work.”sales additionrepairs and

way:their use in thisthat limitsoccupancy permitto anpursuant
on premises.”work to be conducted themajor body spraying“no or

1989, permitthe occupancyan action to enforcebroughtIn the town
(the action).enforcementzoningthe town’s ordinancelimitation and

ofby claiming propertythat their use therespondedThe defendants
and did not constitute anonconforming use thuspreexistingwas a

zoning violation.
action,the enforcement the defendantsDuring the ofpendency

to removetown’s code enforcement officerformally therequested
The defendantsoccupancy permit. ap-from theirthe limitation

to thedenial of this requestthe code enforcement officer’spealed
request, they timely appealedZBA denied theirZBA. After the also

(the ZBA appeal).court RSA 677:4superiorin 1991 to the under
1994, ZBA and the enforcement actionappealIn both thewhile

involuntarya thethe obtained nonsuitdefendantspending,were
infiled a motion in limine thesubsequentlyThe townappeal.ZBA

thatto exclude evidence theseekingactionzoning enforcement
preexisting nonconformingapropertyuse of the wasdefendants’

and,objectedThe defendantszoningunder the local ordinance.use
tolater, pursuantthe ZBA RSAdays sought appealto revivetwo

(1983).508:10
motion, concluding,ingrantedThe trial the town’s liminecourt

action, ofto that the effect thethe revivalwithout reference
ifZBA as nolet the of the “standvoluntary judgmentnonsuit was to



309

order,In a theappeal separatehad been taken.” court ruled that the
judicata appealof res revival of the ZBA underpreventeddoctrine

508:10, our DoggettRSA decision in v. Town Northdistinguishing of
(1994).744,138 N.H. 645 A.2d 673 The defendantsHampton,

inappealed, arguing grantingthat the trial court erred the town’s
and in their revive ZBAdenying attemptin limine motion to the

appeal under RSA 508:10. The trial court issuestransferred these
for interlocutoryour review.

The on thedepends judgmentresolution of both issues whether
from inresulting voluntarythe defendants’ nonsuit their ZBA

appeal judgmentconstituted a final on the analyzemerits. We this
issue first with reference to RSA 508:10.

“Ifprovides: judgment againstRSA 508:10 is rendered the
therefor,in anplaintiff broughtaction within the time orlimited

thereon,upon righta writ of error and the action not byof is barred
the new injudgment, may brought yeara action be thereon one

serve,judgment.” case,after the RSA in508:10 would the instant to
allow the defendants to their ZBA appealrevive after the voluntary

run,nonsuit dismissal after the period longand limitations has so as
“the ofright byaction ... not . . . theis barred first judgment.”

Railroad, 176,Quarry 177, 982,&c. Co. v. 78 N.H. 97 A. 983Milford
(1916); 257,255, 621,see 134Berg Kelley,v. N.H. 590 A.2d 622
(1991).

In general, a nonsuitvoluntary “arises from the plaintiff’s choice
and has no conclusive effect on the merits underlyingof the action.”

HampshireWiebusch, Practice,R.5 New Civil Practice
§ (1984);and Bedell, 728,Procedure 1062 see Foster v. 136 N.H.

730, (1993).936, 937, denied,621 A.2d cerf. 510 844U.S. Because “a
judgmentformer is uponnot conclusive a inmatter issue unless the

merits,”judgment Barton, 433,was on the v. 434,Barton 125 N.H.
(1984)199,480 omitted),A.2d 200 (quotation voluntary nonsuit,“[a]
court, action,”if by Foster,allowed the is not a bar to a second 136

730, 937;N.H. 177,at 621 A.2d at see Quarry, 78 N.H. at 97Milford
A. at 983.

rejectWe theinitially trial court’s onreliance Appeal of
Nolan, 723, in(1991),134 N.H. 599 A.2d 112 concluding that the

voluntarydefendants’ nonsuit was preclusive on the themerits of
ZBA appeal. correctlyThe trial court stated the rule ofwell-settled
law that effect of nonsuit an“[t]he a taken after is letappeal to the
judgment of ifthe court ‘stand as appealbelow no had been taken.’”

730,Id. at 599 at (quoting Simpson 477,A.2d 117 v. Gafney, 66 N.H.
477, (1891)).1120,30 A. 1120 An “appeal,” as that inword was used
Nolan, ofappeal court,refers to an a thejudgment supremeto not
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a as RSA 677:4.to statute suchappeal pursuantan administrative
(in729-30, administrativeNolan, A.2d at 116-17See N.H. at 599134

nonsuit”);voluntarycontext, to “civildiscussing applicablerules
477, voluntaryA. 1121 effect of(findingat 30 at66 N.H.Simpson,

forof court decree to beappeal probateafter courtsupremenonsuit
taken”). ispointThisif no had beenappealdecree to “stand as

aheld available toby in which we RSA 508:10Doggett,borne out
fourdismissed after more thanappealZBA wasplaintiff whose

745-46,138 N.H. at 645Doggett,the court docket.years superioron
RSAthat a ZBA under 677:4“appeal”We concludedA.2d at 675.

508:10, byand thus could be revivedunder RSAwas an “action”
746-47, at RSAat 645 A.2d 675.Doggett, 138 N.H.RSA 508:10. See

677:4,topursuant RSA suchbroughtto ZBAapplies appeals508:10
746-47, A.2dN.H. at 645 at 675.Doggett,as instant case. 138the

trial court concluded thatquestion,the Nolan theAside from
case, thatstatingnot instantin did control theDoggettour decision

the atDoggett and casedifference betweendistinguishing“[t]he
voluntary plaintiffsthe non-suit whichthe matter ofhand is

Doggett,in ZBA In weappeal].”received [theandrequested
a ZBA appealto allow revival ofappliedRSA 508:10concluded that

forin court had been dismissedplaintiff’s superiorthe appealafter
years had noelapsedalmost five withprosecutionlack of “after

745,Doggett, 138 N.H. at 645 A.2d at 674.the docket.”action on case
i.e.,test, right of actionsole “whether theConsidering RSA 508:10’s

Hebert, 106is, not, Hughes v.judgment,”the firstbyor is barred
(1965) omitted),176, 432, see178, we(quotationN.H. 207 A.2d 433

differently than aanynonsuitvoluntaryno reason to treat a
byforprovidedto Unlessprosecute. specificallydismissal for failure

court, constitutes “aor the neither sort of dismissalbythe parties
merits, therightsas to the ofon the conclusivejudgmentfinal

. an bar toconstituting]and . . absoluteparties privies,their
same of action.” Innie v. Winvolving the causesubsequent litigation

(1976);R, Inc., 315, 316, 616, Doggett,359 A.2d 617 see& 116 N.H.
675; Foster, 730,746-47, 136 N.H. at 621at 645 A.2d at138 N.H.

937.A.2d at
bevoluntarya nonsuit shouldFinally, we have stated that

plaintiff’s attempta to reviveprejudice,” barringconsidered “with
action, “manifestlythe revival would begrantingwhenpreviousthe

Service, Inc. v. Promotionalunjust to the other side.” Total
(1987)273,Printers, 266, 268, (quotation275Inc., N.H. 525 A.2d129

12,§ 12omitted); 24 2d atsee Am. Jur. Dismissalemphasisand
(1983). to litigatehadparties opportunitythe have not anBecause

issue, remand.may uponit be consideredthis
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Accordingly, should it be found that the nonsuit involuntary this
was prejudice,case without then RSA 508:10 would authorize the

addition,Indefendants to revive their ZBA underappeal. those
circumstances, the ZBAbecause decision does not “stand as if no

taken,” Nolan, 730,appeal 117,had been see 134 N.H. at 599 A.2d at
inthe town’s motion limine not have grantedshould been on the

grounds finally litigated.that the issue had been

Reversed and remanded.

All concurred.
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