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Smith, on the(KimberlyConcord Kirkland& ofUpton, Sanders
Tabb, Boston,brief) & of Massachusettsand SheridanFlynn,

(.Michael orally), plaintiffs.for thethe brief andTabb on

(Richard andP.A., C. Gagliuso& of NashuaGagliuso Gagliuso,
brief, forGagliuso orally),the and Mr.Gagliuso onKelly J.

Gold,Wilson, and Brains and Genius.Brian D. Todddefendants

defendants, Wilson, andHorton, byBrian D.Three of theJ.
(Wilson), Toddpersonof his estate andthe conservatorthrough

(B G), collectivelybe(Gold), and & who willBrains GeniusGold and
defendants,” Superiororder of theappealto thereferred as “the

J.) We affirm.their motions to dismiss.denying(Murphy,Court
ITbookout of the of the WOULDN’TpublicationThis case arises

NICE, byandby Publishers writtenpublished HarperCollinsBE
ofautobiographyand Gold. The book is anWilsondefendants

Wilson, group,of music The Beachfoundingof members theone the
Inc.,Jardine, Records, andAlanplaintiffs,The BrotherBoys.

Publishers,Inc., Landy,Tours, HarperCollins EugeneBrother sued
torts.in libel and relatedsuperior allegingcourtand the defendants

Records, Inc. andBoys.The Beach Brotheris a member ofJardine
throughTours, corporationsare the two CaliforniaBrother Inc.

a whoLandy psychologistconduct business. isBoyswhich the Beach
G, toB themany years. copyrightWilson for & which ownstreated

book, Landy.of Wilsonpartnership consistingis a andthe California
toHarperCollinsandmanuscripthired Gold the selectedIt to write

the book.publish
toand movedappeared specially separatelyThe defendants

argued that Newpersonal jurisdiction. Theyfor lack ofdismiss
thevirtually partieswith the orhas no connectionHampshire

Newtheyaction that lacked contacts withsubject matter of the and
themjustify jurisdictionto the exercise of overHampshire sufficient

The court that each defendantsuperior superiorthe court. ruledby
thatHampshirewith New suchsufficient “minimum contacts”had

would offendjurisdictionof over them notthe State’s exercise
justice.” Internat.of fair and substantialplay“traditional notions

310, (1945); v.PhelpsseeWashington,Co. v. 326 U.S. 316Shoe
(1987).740,166, 170, 742 The536 A.2dKingston, 130 N.H.

appealed.defendants



324

A court’s exercise personal jurisdictionof over a foreign
typicallydefendant implies two-part inquiry.a Jurisdiction must be

authorized, first, under the long-arm statute, second,State’s and
under the due process clause of the fourteenth amendment to the
United States Constitution. See Weld Power Industries v. C.S.I.

121, (1983).Technologies, 125, 568,124 N.H. 467 A.2d 570 Because
the defendants concede that they fall within the bounds of New
Hampshire’s long-arm applicablestatute to individual foreign de­
fendants, 510:4, (1983),see RSA I we need only determine whether
the jurisdiction“assertion of is consistent with process,the due or

contacts,minimum requirements of the United States Constitu­
McGraw-Hill, Inc., (D.N.H.tion.” v.Buckley 430,F. Supp.762 436

1991); 170,see Phelps, 130 N.H. at 536 A.2d at 742. Our inquiry is
guided by the SupremeUnited States Court:

The Due Process ofClause the Fourteenth Amendment to
the United States permits personalConstitution jurisdic-
tion over a defendant in any State with which the defendant
has “certain minimum contacts . . . such that the mainte-
nance of the suit does not offend ‘traditional notions of fair
play justice.’and substantial Milliken v. Meyer, 311 U.S.

[(1940)].”457, 463 International InShoe. minimumjudging
contacts, a court properly focuses on “the relationship
among defendant, forum,the the and the litigation.”

(1977).Heitner, 186,v. 433 U.S. 204 See also RushShaffer
(1980).Savchuk, 320,v. 444 U.S. 332 The plaintiff’s lack of

“contacts” will not defeat proper jurisdiction,otherwise see
Inc.,Keeton v. Hustler Magazine, 770,[465 U.S. 779-81

(1984)], theybut be somay manifold as to permit jurisdic-
tion when it would not exist in their absence.

Jones, (1984).783,Calder v. 465 U.S. 788

“The plaintiff[s] the burden ofbear[] demonstrating facts
sufficient to personal jurisdictionestablish over the defendant^].”

170,Phelps, added).130 atN.H. 536 A.2d at 742 (emphasis This
holds true despite generalthe rule for dismissal on failure to state

dismiss,a claim that “on a motion to all properlyfacts pleaded by
the plaintiff true,are deemed and all reasonable inferences derived
therefrom are favorablyconstrued most to plaintiff.”the Weld

Industries,Power 123,124 at Thus,N.H. 467 atA.2d 569. when
jurisdictional see,facts are challenged, e.g., Venetian Salami Co. v.

(Fla.Parthenais, 499, 1989),554 So. 2d 502 “[pjlaintiffs must not
only plead jurisdiction,facts sufficient to support but must goalso
beyond the pleadings and make affirmative proof.” ComputerLex &
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(D.N.H.399,Pelton, P.C., 402Supp.676 F.&Eslingerv.Mgmt.
Canada, 46Foster-Miller, Wilcoxsee, Inc. v. Babcock &1987); e.g.,

1995). only(1st “However, need make138, 145-47 plaintiffsCir.F.3d
to avoid defendants’jurisdictionalof factsshowingfacieprimaa

Supp.676 F. at 402.Lex Computer,dismiss.”motion to

I. Minimum Contacts

must bewith the forum statecontactsdefendant’s“‘Each
520, 524,Whetmore, 129 N.H.v.individually.’” Estabrookassessed

790).(1987) Calder, at In order956, 465 U.S.(quotingA.2d 959529
thosethe nature ofjurisdiction proper,to beexercise offor the

subjectand ‘fair’” tothat it is ‘reasonable’must be “suchcontacts
Womer,v. 123jurisdiction. Tavoularisto the court’sthe defendant

(1983).110, The are423, 426-27, 113 contacts462 A.2dN.H.
the State hadactivityif outside “reason­the defendant’ssufficient

State,” 427,atwithin the forum id.consequencesforeseeableably
theif that113, reasonablyand was foreseeableA.2d at “it462

428, A.2d atin id. at 462Hampshire,”would be sued Newdefendant
of possibilitythus warn them theThe contacts113-14. defendants’

fortuitous,must, however, more thancontacts bea law suit. Theof
v.427, 113; Corp.VolkswagenA.2d at see World-Wideat 462id.

286, (1980);Woodson, must bethey “purposefully444 295U.S.
State,” v.Industryforum Asahi Metal Co.thedirected toward

(1987) omitted);102, seeCourt, (emphasisU.S. 112480Superior
(1985);Rudzewicz, 462, 130King Phelps,471 U.S. 472Burger v.

words,172, A.2d at In other the defendants mustN.H. at 536 743.
conduct­privilegeavail[ed themselves] of the of“purposefullyhave

Denckla, U.S.the Hanson v. 357activities within forum state.”ing
(1958). addition, and235, In in the of “continuous253 absence

state, Benguetwith forum Perkins v.contacts thesystematic”
Co., 437, (1952), controversythe must arise outMining 342 U.S. 438

Helicopterosthe Nacionalesthe defendants’ contacts with forum.of
(1984).Hall, 408,466 “When a non­de Colombia v. U.S. 414-16

inactsperforms allegedly Hamp­tortious Newresident defendant
shire, New hasfinding Hampshirelittle clouds a thatdoubt

Estabrook, 523, atN.H. at 529 A.2d 958.jurisdiction.” 129
toargue plaintiffsthat the failed demonstrateThe defendants

and New Hampshirebetween the defendantssufficient contacts
purpose-the show that the defendantsplaintiffsbecause failed to

thatHampshire. They arguetheir activities at Newfully directed
to the between foresee-recognizethe trial court failed distinction

andconsequences purposefullyof the actionsable defendants’
directed actions.
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Specifically, arguesWilson that his involvement with the book was
extremely limited: he inparticipated thirty fortyto hours of
interviews with Gold and skimmed athrough draft of the priorbook

publication.to arguesHe also that promotional media interviews
which may have aired in New Hampshire were not activities related

and, therefore,to the libel claim partare not jurisdictionalof the
analysis. He maintains that under the plaintiffs’ facts,version of the

and,he was manipulated by therefore,others could not have
purposefully directed his activity toward New Hampshire.

arguesGold that after researching and thewriting manuscript,
his role was limited to incorporating bycomments made Landy and
Wilson. He states that his work on the placebook took entirely in
California and did not himbring into contact with New Hampshire,
that the people and events about which he wrote did not involve New
Hampshire, and that he could not have anticipated that any injury

bycaused his conduct would have inoccurred this State. He further
argues that the distribution and sale of the book in HampshireNew
was by HarperCollinscontrolled and that playedhe no inrole the
selection of a publisher or the decisions of where and when to
publish.

B & arguesG that the only demonstrated details of its involve-
ment with the book are contained in collaboration and publication
agreements. agreementsThe show that B & G hired Gold to write
the manuscript over which B & G retained control and that the

publication, distribution,details of promotionand would be deter-
by HarperCollins.mined B & G challenges the court’s inference that

Landy’s activities were attributable to the partnership and argues
that any relevant acts directed at New Hampshire were undertaken
by HarperCollins rather than Bby & G.

case,In this plaintiffsthe demonstrated that the defendants
purposefully directed their activities at New Hampshire residents.
Wilson is credited with authorship on the cover of the book. The
manuscript is him,based on interviews with and he had the
discretion, under the terms of the collaboration agreement, to make
“changes, additions, and eliminations” as he desired or deemed
necessary. The agreement specified that the book would be released
“through normal retail States,”channels in the United theand
agreement signedwas by addition,Gold and Wilson. In Wilson was
contractually bound to in aparticipate nationwide promotional tour
which was to appearances “majorinclude on network TV shows and
at the American Moreover,Booksellers Association convention.”
Wilson acknowledged that he was personally bybound the publish­
ing agreement and that he “personallywas responsible for the
performance of the Partnership.”
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incorporatedandmanuscriptwrote theandresearchedGold
agreementLandy. The collaborationWilson andbymadechanges

services would beG that hisspecifiesB &Gold andbetween
“throughout the Unitedgeneral releaseuntil the book’srequired

retail channels.”normalthroughStates
manuscript and contracted withtheprepareB hired Gold to& G

terms of thethe the collab-publishto book. UnderHarperCollins
beby Gold were to doneall performedservicesagreement,oration

of book wereand drafts thesupervision,andunder B & G’s direction
its Pursuant tosubject approval.toto it and wereto be submitted

proofsthe to reviewrightB retained& Gpublishing agreement,the
B granted& Gpublication.toproduction priormaterialsand other

sellto andright “print, publishexclusiveHarperCollins the rthe
States, territories, dependen-itsthe Unitedthroughout. . .book]

Canada, Islands.” InPhilippinethepossessions, [and]cies and
theevery aspectcontrol over ofshort, B & G maintained exclusive

project.
for thedirectly responsiblethe partiesareThe defendants

unlike inquiteThe in this case are thoseof the book. factscontent
(1st 1994),York, Alioto, 201 Cir. aInc. v. 26 F.3dTicketmaster-New
inrely. The defendant Ticketmastercase which the defendantson
offendingnot author of the work.“journalistic source” and thewas a

The court thatId. at 203-04. stated

journalist’sin action is aa defamationwhen the defendant
source, thelink defendant’s conduct andthe between the

interveningis activities ofbyof action attenuated thecause
editor, outlet,e.g., reporter,the the mediaparties,third the

amplify, and occasion-shape,and that those intermediaries
theally originaldistort utterance.

Here, contrast,in Wilson are the authors of theId. at 207. Gold and
G, project.hired B & had control over thebybook and were which

the book includedgoals regardingThe defendants’ ultimate
forand The intended fansnationwide distribution sale. book was

200,000,000 Beach Boyshad over albumscollectively purchasedwho
This New Hamp-the three market includedduring past decades.

inshire, Boys performed several times recentwhere the Beach had
Moreover, was andyears. parties agreethe that the book distributed

that theundoubtedly“It true the bulk ofHampshire.sold in New is
Newplaintiffs]done to occurred outside[allegedly] [theharm

everyin libel actionBut that will be true almostHampshire.
There nodomicile. isplaintiff[s’]somewhere other than thebrought

to homerestricting plaintiff[s’]libel actions thejustification for
Keeton, Here, deliberatelythe465 U.S. at 780. defendantsforum.”



328

exploited the New Hampshire market. See id. at Each781. knew the
book be and nationally,would distributed sold eachand stood to
profit the in Hampshire.from sale of books New

II. PlayFair and Substantial Justice

In addition to determining exist,whether minimum contacts
the contacts,court must whether lightdetermine these in of other
factors, justify personal jurisdictionthe exercise of such that
traditional notions of play“fair and substantial justice” are not

Burger 476;offended. U.S. atKing, 172,471 see N.H.Phelps, 130 at
536 A.2d at 742. Thus court maythe consider

defendant,the on theburden the forum inState’s interest
adjudicating the thedispute, plaintiffs’] ininterest obtain-
ing relief,convenient and effective the judicialinterstate
system’s in obtaininginterest the most efficient resolution

controversies,of theand shared interest of the several
inStates furthering fundamental substantive poli-social

cies.

172, omitted).Phelps, 130 N.H. at (quotations536 A.2d at 743 These
factors,”“gestalt Kopf Electronics, Inc.,v. Chloride Power 882 F

(D.N.H.1183,Supp. 1995); Ticketmaster,1195-96 209-10,26 F.3d at
“sometimes serve to jurisdictionestablish the reasonableness of
upon a showinglesser of minimum contacts than would otherwise be
required.” 172,Phelps, 130 N.H. at (quotation536 A.2d at 743
omitted).

The defendants that ifargue exist,even sufficient contacts
New jurisdictionofHampshire’s exercise over them would violate
the due process Supreme held,clause. The however,Court has that
a State’s interest in adjudicating a dispute extends to libel actions
brought by nonresidents because libel harms subject“both the of
the Keeton,falsehood and the ofreaders the statement.” 465 U.S. at
776. Thus “New Hampshire may rightly employ its libel laws to

citizens,”discourage id.,the of itsdeception ineven order to
remedy “the injury that in-state libel causes within HampshireNew

nonresident,”to a id. at 776-77.

The tort of libel generallyis occurheld to wherever the
offending material reputationis circulated. The theof libel

mayvictim suffer harm even in a State in hewhich has
beenhitherto Theanonymous. communication theof libel

may create a negative reputation among the of aresidents
jurisdiction plaintiff’swhere was,the previous reputation

small,however at least unblemished.



829

omitted).(citation and777 footnoteId. at

this That theto the facts of case.appliesprincipleThis
notHampshireno connections to New doesapparenthaveparties

Hampshire.in New Seeinjurynot sufferplaintiffsthat the didmean
defendants, all ofF. “The individualSupp. at 438.Buckley, 762
publicationin ofwriting [athe andhad a direct handwhom

book], haledreasonably beinganticipatemustnationally distributed
targeted plaintiff[s]to theinjuryin a libel action whereinto court

occur, Hamp­in case included Newcan to which thisexpectedbe
Id. at 438-39.shire.”

libel, find thatnature of claim of and because weDue to the the
Hamp-were directed at Newpurposefullythe defendants’ activities

comportsshire, jurisdictioncourt’s over the defendantssuperiorthe
play justice.”notions of fair and substantialwith “traditional

court’s denial of eachAccordingly, we find that the trial defendant’s
inmotion to dismiss was not error.

Affirmed.

All concurred.
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