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arguments, andremainingreviewed Ashland’sFinally, we have
and no further discussion.merit warranttheythat are withoutfind

(1993).595,321, 322, A.2d 596See, N.H. 627Vogel Vogel,v. 137e.g.,

Affirmed.

BRODERICK, sit;J., not the others concurred.did
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(JamesRitzo, RA.,James E. of Portsmouth E. on theRitzo brief
orally), petitioner.and for the

(ClaudiaPhinney Green, P.A.,Sheehan +Bass of Manchester C.
orally), respondent.onDamon the brief and for the

petitioner, appeals SuperiorBrock, Milette,C.J. The Jane L. the
J.) petition{Goode,Court denial aof her for writ of certiorari. Her

petition sought by respondent,had review theof decision the New
Hampshire System, denying requestRetirement her to include

pay computationseverance in the of her benefits. Weretirement
reverse and remand.

undisputed, except petitionerThe facts are as noted. The was
employed by Departmentas a teacher the Portsmouth School for
thirty-one years July Uponuntil 1,her retirement effective 1992.

payretirement, was $34,318,she toentitled severance of but this
actually paid yearamount was not to aher until herafter actual

retirement.
giving petitionernotice,Before her the had with staffconsulted

employed by respondent regarding monthlythe what benefits she
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about when she wouldassumptionson variousexpectcould based
ofprovidedand with estimatesher herretire. The staff counseled

projec-that theSuch estimates indicatedearnings.her retirement
subject After theand to modification.preliminarytions were

for oneher was not receivedpayretired and severancepetitioner
withouther retirement awardrespondent calculatedyear, the

calculations, in anresultingin thepayher severanceincluding
petitioner expected.the hadsubstantially less thanaward

of her case wasfor administrative reviewpetitioner’s requestThe
thatpetitionerstaff therespondent’sThe advisedunsuccessful.

of severance at termination orpaymentlegislation required1991
Thisin the calculation of benefits.it not be includedcouldelse

trustees, althoughthe board ofupheld by respondent’swasdecision
situations,that, afterpaidin some “amountsacknowledgedit

Rules, 310.03(b),service,” Admin. Retsee N.H.separation from
ofdelay productthat the a theincluded to the extent waswould be

filed adelay.” petitionerThe“customary processingand usual
court,in which wassuperiora writ of certiorari thepetition for

This followed.appealdismissed.

not provideRSA 100-A does for[chapter]“Because
review, to aremedya certiorari is the sole availablejudicial writ of

theof the board of trustees” of Newby a decisionparty aggrieved
587, 589,State,System. v. 122 N.H.Hampshire HardyRetirement

(1982).382, relief wherereviewing grant384 The court will448 A.2d
jurisdiction,with toillegally respectthe of trustees has actedboard

discretion,law, orof abused its hasor observance the hasauthority,
issue onarbitrarily, or Id. Theunreasonably, capriciouslyacted

inter­reviewing properlyis whether the courtappeal in this case
applicablethe statute.preted

petitionerthe isThe allowance for teachers likeretirement
I(b)100-A.-5,final RSA“average compensation.”in terms ofdefined

(1990). turn,in as thefinal is defined“Average compensation,”
hisduringof a member oraverage compensation”annual “earnable

100-A:1, XVIIIof creditable service. RSAhighest yearsher three
(1990). in case whether thequestion petitioner’sThe this is

compensation”in her “earnablebe includedpayseverance should
yearfor her last of service.

1995)100-A:1, in part:states relevant(Supp.RSA XVII

for members theshall mean allcompensation”“Earnable
paid any pay,overtimecompensation plusfull rate ofbase
pay longevitysick or severanceholiday pay,and vacation

byto the membercompensation paid. . . otherpay, and
However, in thecompensationearnableemployerthe ....
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12 to ofpriorfinal months of creditable service termination
I-V2limited to ofemployment highershall be times the the

incompensationearnable the period preceding12-month
highest compensation yearthe final 12 months or the as

averagedetermined for the ofpurpose calculating final
excludingbut 12compensation, the final months.

added.)(Emphasis The on thecap year’s compensa-final “earnable
tion,” above,incontained the last sentence quoted was added to

1991,XVIIsubparagraph by a 1991 Seeamendment. Laws 313:1.
tocap applies anyThe termination of employment after December

31, 1991,1991, 313:7, by grandfatherLaws unless it is covered the
clause, provides:which

retiringthe member has pay[I]f received severance at
termination and demonstrates to the of thesatisfaction

Hampshire systemNew retirement board of trustees that
of payall or such on .part severance was based . . [certain]

credits earned on account of [Junerendered beforeservice
30, 1991], then ofsuch the severance shall beportion pay

from the on Inexempt compensation.limitation earnable
interpretationcase of doubt as to the of inservice data

determining earned,when credits were the shalldata be
tointerpreted retiringthe best interest of the member.

added).(emphasisId.

respondentThe relies on the first above-quoted sentence
grandfatherof the for the proposition generalclause that the

definition of “earnable in XVIIcompensation” subparagraph does
include itpay actually paidnot severance unless is “at termination.”

statute,“Whendisagree. construing meaningWe the of a we first
statute,the inlanguageexamine found the and where possible, we

ordinarythe plain meanings Appealascribe and to words used.” of
298, (1994)300, 249,Spectacular,Astro 138 N.H. A.2d 250639

omitted).(quotation and citation XVIISubparagraph contains no
anyto thatrequirementreference the severance beemployee’s pay

termination,” deadline,by any“at or in orderpaid other to be
inincluded the calculation of the employee’s retirement benefits.

plain meaningThe of the . .“any pay,”words . severance with no
time frame set forth in the for of suchpayment pay,statute actual

thatis the calculation of retirement should takebenefits into
ofany pay, regardlessaccount severance whether the retiree

“atpayreceived that severance termination” or at some later date.

The respondent language grandfa­contends that the of the
light legislature’sther clause on intent insheds the subparagraph
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not but inin isolationtrue statutes are construedXVII. It is that
Farrow,v. 140scheme. See Statestatutorytheof overallthe context

(1995). clause,1029, The475, 1031473, grandfatherA.2dN.H. 667
statutory rulesgeneralan to thehowever, merely exceptioncontains

not to all retireesclause doesperiod; applytheduring a transitional
1991, InLaws 313:7.vestigial. Seeeventuallywill becomeand

to all calcula-applicablecontrast, generallyXVII issubparagraph
of the date of retirement.regardlessbenefitstions of retirement

. . .retiree, the “receivedThus, if, in of transitionaleven the case a
were toreadgrandfatherin the clauselanguageat termination”
actually paidunless ispayseveranceinapplicablerender that clause

termination, read limitit cannot be tothe ofon or before date
allof retirement benefits forcalculationXVII’ssubparagraph

retirees.
petitioner’sin theacknowledges, in its final decisionThe board

thecase, paymentswhere received afterare situations“[t]herethat
compen-are inincluded earnableemploymentlast months oftwelve

HampshireThe referred to New Administrativesation.” board
310.03(b), consider, in itsRules, the board torequireswhichRet

Thecalculations, “after from service.”paid separationseverance
however,brief, that inclusion suchin its ofrespondent argues

therecognition“a of the realities ofdelayed merelyispayments
no thanunderstood to allow for moreworkplace,” and “should be

terminatingprocessing delay employ-thatcustomarythe and usual
employer.”fromreceiving paymentin final theees experience

theconcedes thatargument apparentlyThe respondent’s
it a100-A:1, XVII, consideringnot fromstatute, precludeRSA does

atactually paidif it was accrued but notpayretiree’s severance
however, asks to to itsrespondent, us defertermination. The

payas severance to beinterpretation requiringof Ret 310.03
frame, in ordercustomarywithin “the and usual” timeactually paid

in of rule onbe the calculation retirement benefits. Theto included
by paylimit on the time whichits contains no such severanceface

separationIt after frompaidmust be received. includes “amounts
theservice,” including pay, determiningseverance inspecifically

N.H. Admin.compensation.a member’s earnable Seeamount of
310.03(b). in of ruleRules, Nothing the theplain languageRet

indelaya from a ofdistinguishes delay yearof several weeks one
pay.of While we would accordpaymentthe actual severance

thereto an of its own rule whereagency’s interpretationdeference
rule,in theinconsistencyor Petitionambiguitywas some of

565, 569, 1119, (1984),Pelletier, A.2d 1121 will not125 N.H. 484 we
—requirementsor withoutagency properlyan to add deletepermit
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— expedientan amended rule the merepromulgating through of
face,rule clear“interpreting” unambiguousa that is and on its see

1995) rules).id.; (Supp. (procedure adoptingRSA 541-A:3 forcf.
regulationsof itsagency’s interpretation own is erroneous“[A]n as

when it to the plain meaninga matter of law fails embrace of its
Schuck, 427, 429,Attitash Mt. Co. v. N.H.regulations.” Service 135

(1992).1067, 1069605 A.2d

respondent’s interpretationThe of Ret to310.03 include
delayed paymentssome but not others is also inconsistent with the

inNothing languagestatute itself. the of the statute indicates that
delayed are includablepaymentssome and others not includable in

benefits,calculation of delaysthe retirement whether such be
“customary processingand usual or Seedelays” otherwise. RSA
100-A:1, Thus,XVII. even if were to Ret aswe read 310.03 implying

distinction,a the scopesuch rule would exceed the of the respon­
statute,authoritydent’s under the which suchcontains no distinc­

legislature’s granttion. The of anrulemaking authority agencyto is
grant powera change modify statutorynot of to or law by

O’Lantern, Inc., 445, 448,See In re Jackregulation. 118 N.H. 387
(1978).1166, conclude, therefore,A.2d 1168 We respondentthat the

as a of it petitioner’serred matter law when excluded the severance
from itspay calculation of her retirement benefits on the basis that

pay actuallythe severance was not thepaid on date of termination.

Finally, because of applyingthe issue the earnings cap150%
remand,will arise on we it provideaddress here to toguidance the

respondent. grandfatherThe clause only applies “if the retiring
member has 1991,received severance atpay termination.” Laws

The isquestion313:7. this language precludes applicationwhether
grandfatherof the clause in the calculation petitioner’sof the

retirement paybenefits because her severance was accrued but not
actually paid not,at termination. We hold itthat does under the

analysis justsame we have inapplied thedetermining generalthat
100-A:1,provision of RSA requireXVII does not that severance pay

actually Therefore,be atpaid case,termination. on the offacts this
remand,respondent,the on apply grandfathershall the clause to the

petitioner when respondentthe the todetermines extent which the
capearnings applies.150%

Reversed and remanded.

All concurred.


