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Weeks, 248,Based our in v.upon recent decision State 141 N.H.
(1996),681 A.2d find argument86 we this to be Inwithout merit.

Weeks, the defendant sought collaterally challengeto priora
misdemeanor stalking by arguingconviction the stalkingthat
statute, 1995),RSA 633:3-a (Supp. unconstitutionallywas vague and

We argumentoverbroad. declined to address this because the
defendant had no toright collaterally challenge prior convictions
“except when the was onprior conviction based a of the rightdenial

counsel,appointedto a unique Weeks,constitutional defect.” 141
252, omitted);N.H. at 681 A.2d at 89 (quotation see v.Custis United

(1994).States, 114 S. Ct. 1732
The defendant here his DWIchallenges prior solelyconviction on

groundthe that inpleathe thatentered case was not knowing and
voluntary because he was never advised his torightsof remain
silent and to confront adverse witnesses. This alleged constitutional

to jurisdictionalviolation fails rise “to the of alevel defect resulting
Custis,from the failure appointto counsel at all.” 114 S. Ct. at 1738.

Because the defendant does claimnot a denial of a constitutional
right to appointed counsel in the conviction,Massachusetts DWI we
hold that he had no attackingbasis for that conviction at the trial on

Weeks,the subsequent Seecharge. 252,141 N.H. at 681 A.2d at
89-90.

Affirmed.
All concurred.
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by orally, plaintiffsBarron, Salem,Bruce E. of brief and for all
except George Duffy.

Wensley, (PhilipMichael, Jones & of Rochester S. Rader on the
orally), plaintiff George Duffy.brief and for

(RobertWadleigh, Starr, Peters, Chiesa,Dunn & of Manchester
Murphy,E. brief,Jr. and Peter R. Chiesa on the and Mr. Chiesa

orally), for the defendants.
Although Superior (Hampsey,Broderick, J.)J. the Court

judgment bring appealthem,entered for the defendants this
remedy allegedly imposes significantbecause the fashioned below

inappropriate obligations upon plaintiffsand financial them. The
cross-appeal, arguing concludingthat the trial court inerred thfit
pertinent ambiguous, dismissingcondominiumdocuments were in

fashioning remedy they soughtclaims,certain and in a neither nor
desired that titlemakes to their condominiumunits unmarketable.

part, part, part,inWe reverse vacate in inaffirm and remand.
plaintiffs past presentThe are and owners of incondominiums

Knightsbridge inArms Nashua. The defendants are Biackstone
(Blackstone),Realty Associates declarant;the condominium’s

Realty (Whitestone),Whitestone Associates the of theowner/lessor
uponland which located; JEF, Inc.,the condominiumunits are the
general partner generalsole Blackstone; EHF,of Inc., the sole

partner presidentWhitestone;of Fillmore,Edward H. JEF,of Inc.
partnerEHF, Inc.,and and a Blackstone;limited in Whitestone and

partnerFillmore,JoAnn Edward Fillmore’s wife and a limited in
employed byBlackstone;both Mazur,Whitestone and and Judith

plaintiffsBlackstone to sell the units. The sued the defendants for
negligent misrepresentation,Act,violation of the Condominium and

purchasebreach of the covenant of seisin in connection thewith of
Specifically, plaintiffs allegedtheir units. the that the defendants

they responsible propertyassured them that were for the tax on
only underlying Theycondominiums,their not on the leased land.
sought money damages,rescission, and other relief.

pertinentThe trial court determined that the condominium
ambiguous liabilitydocuments tax,were as to for the land and that

obligated payWhitestone, both,either Blackstone or or were to the
Accordingly,tax on the leased land. the trial court concluded that



368

not betheythat wouldthe plaintiffsmade toany representations
misrepresentations.beennot havethe land tax couldforresponsible

reimburseWhitestone toordered BlackstoneThe trial court and/or
whether orpaid,earlierfor land taxesunit ownerspresentandpast

inenteredJudgment waslitigation.to thethey partiesnot were
thehowever, byadvanceddefendants, on all claimsallfavor of

decision, plaintiffsthecourt’sof the trialAs a resultplaintiffs.
on their units whilethe taxpropertypayingforresponsibleremain

the prop-forresponsible payingareWhitestoneBlackstone and/or
Hence, mustplaintiffstheleased land.underlyingtax on theerty

toobligationsto fulfill theirWhitestoneBlackstonerely upon and/or
arethe unitswhichuponleased landtaxes on thepay the

followed.appealsTheseconstructed.
thatrulingerred inthe trial courtmaintain thatThe defendants

on therulingand inambiguousweredocumentsthe condominium
cross-appealed,Thelitigation. plaintiffsthetorights nonpartiesof

ambiguityin determi-court erred itsthat the trialassertingalso
in afashioningit abused its discretionmaintaining thatnation and

to therenders the titlesought whichpartythat noremedy
trialthat theAdditionally, they argueunmarketable.condominiums

inand dismiss-for the defendantsjudgmentin enteringcourt erred
individually.FillmoreJoAnning defendant

trial court erredin is whether theissue this casedispositiveThe
Theambiguous.weredocumentsin that the condominiumruling

Blackstonein the lease betweenbothcontrolling language appears
Blackstone to thewarranty byissuedand the deedsand Whitestone

10(a) lease:of theturn first to sectionWeplaintiff purchasers.

taxes,all real estatedischargeandpayThe Lessee shall
levies, betterment assessmentsrents, charges,sewerwater

chargesandextraordinary),orordinaryor(general special,
everycharges ofduties andimpositions,governmentaland

themay duringshall orwhichand nature whatsoeverkind
laid, uponimposedlevied orcharged,Lease beterm of this

anyorpremisesthe leasedupona lien or liensor become
appurtenancesorany buildingsthereof, uponorpart

thereto, partsanyor thereof....
added.) anwarranty assigneddeedsAdditionally, the(Emphasis

(Váss) in the leaseinteresteighty-eighthone-two hundredundivided
provisions.its terms andsubjectunit toeachconveyedand

ultimately aa lease isofproper interpretation“[T]he
Soapstoneto determine.” Woodstockfor this courtof lawquestion

(1991).815, 312, As with809, A.2d 315Carleton, 585133 N.H.Co. v.
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contract,any interpret bywe a lease giving its terms their
CSI, Ltd., 515,v.meaning. 525,reasonable Chadwick 137 N.H. 629

(1993).820, Here,A.2d 827 the obligation for payment of all real
plainlyestate taxes lies thewith unit owners. Through warrantythe

deeds, lawfully assignedBlackstone conveyedand obliga-its lease
tions, which responsibilityincluded for payment of the tax.land The

in thelanguage explicitlease is and ambiguity.devoid of That the
defendants may contraryhave made or inconsistent representations
when the plaintiffs purchased their units does not create an

inambiguity plain languagethe of the condominium documents.
Indeed, the expresslytrial court noted that “[a]ll counsel to these

. . .proceedings acknowledge that pertinentthe condominium
obligatedocuments the unit owners to pay their share of the land

tax.” We concur. Because the requiredocuments the plaintiffs to pay
taxes,all real estate including land,those on the leased the trial

erroneouslycourt ruled that liability for the land tax was ambiguous
and that Blackstone Whitestone were therefore obligated toand/or
reimburse unit owners for taxes paid.

Having determined that the condominium documents ambig-were
uous, the trial court construed them against defendants,the

and,ostensibly anyto avoid unreasonable result. See Holden Eng’g
Surveying Trust,v. Pembroke Realty 393,Rd. 397,137 N.H. 628

(1993).260,A.2d 263 Hence it concluded that “the land tax
obligations were never placed upon unit owners.” Based on this

conclusion,erroneous it ruled that the defendants’ representations
concerning land tax liability were true and thus could not be “untrue

of astatements] material fact” in violation of the Condominium Act.
356-B:65,RSA I. In light of our conclusion that the condominium

documents squarely placed the obligation to pay land taxes on the
owners,unit we reverse and remand to the trial court the ofissue

the liability, any,defendants’ if plaintiffsto the under RSA 356-B:65.
Accordingly, the trial court’s order on reimbursement is vacated.

We next turn to the dismissal of plaintiffs’the claims of
negligent misrepresentation and breach of the covenant of Inseisin.
their negligent misrepresentation claim, the plaintiffs sought “dam­
ages in the amount of the reduction in value of the unit proximately

bycaused the Defendants’ negligent misrepresentation.” The de­
fendants asserted at oral argument that the trial court dismissed
this claim because the plaintiffs failed to anyoffer evidence of

Adamages. review of the record supports the defendants’ assertion.
The plaintiffs’ witness,expert a general appraiser with twenty-five
years’ experience, offered no testimony on the difference between
the value of the condominiums burdened with the tax on the leased
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(Second) ofRestatementpurchase price.their Seeland and
(1977). of was§ the dismissal this countAccordingly,Torts 552B

proper.
of covenantin dismissal of the breach thedo find error theNor we

of seisin claim.

grantorto mean that the isterm seisin is understood[T]he
goodhas titledesignatedof estate andthe owner the

however,noted, that the natureIt should bethereto ....
is must be determinedestate which covenantedof the basic

conveyance general. may,in A personfrom terms of thethe
instance, simplea fee a lifeonly determinable orconveyfor

event, merelyof seisin prom-In that the covenantestate.
was of such a lesser estategrantorises that the seised

simplerather than a fee absolute.

Property ¶ 900[2][a],Powell, aton Real6A R. Powell
(P. 1996).ed., clearlythe warrantyHere deed81A-132-33 Rohan

in Knightsbridgeunitconveyed certain leasehold condominium“[a]
Arms,” pos­exactly Realtydefendant Blackstone Associateswhat

of seisin not breached.the covenant wasConsequently,sessed.

ofarguealso that the dismissal the Condomin­plaintiffsThe
individually wasagainstAct JoAnn Fillmoreium violation claim

liable, “materiallyhad toIn order to be she would haveimproper.
the know ofin the of condominiums andparticipate!]” disposition

356-B:65,the tax RSAregarding liability.the misrepresentations
trial, however, wasonlyat that her involvementIII. She testified

in of theclosings, participatedthat she never salesattending
condominiums, that the ownersalwaysand that she understood

Thetax on the leased land.payingwere for theresponsible
a left to the soundfindingof is factualcredibility witnesses

court, findingwill not disturb thisdiscretion of the trial and we
the Seeclearly unsupported byit erroneous or evidence.unless is

Merrimack, 139Assoc. v.Society at Merrimack Condo. TownHill of
(1994).928, Fillmore’s253, 256, Based onN.H. 651 A.2d 930

that nottrial could conclude she didtestimony, properlythe court
therefore, in Fillmore’swe find no errormaterially participate, and

to furtherparty any proceedingsshe is not aAccordingly,dismissal.
on remand.

part;in in remanded.part; part;inReversed vacated affirmed

J., sit;HORTON, the concurred.did not others


