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29,October 1996

(RichardMekeel, P.A., J. Walsh and& of ManchesterMcDowell
orally),brief, Mr. foron and MorrissetteMark D. Morrissette the

plaintiff.the
(RichardGregg, P.A., A. Mitchell on the& NashuaSullivan of

orally), for the defendant.brief and

OpinionMemorandum

Companydefendant,Thayer, Mutual InsuranceJ. The Arnica
J.)(Abramson,(Arnica),appeals Superiorof the Courtan order

plaintiff,upholding J. Walsh.to the Thomasan arbitration award
plainlyargues mistaken in conclud-Arnica that the arbitrators were

ing plaintiff’s injuries use aarose out of the of motorthat the
policy.We reverse.under the terms of his insurancevehicle

dispute. 1991,3, theare in On DecemberThe essential facts not
Amoskeagplaintiff Main inBank on South Streetdrove to the

pick up girlfriend, When hehis Natasha Fortune.Bedford to
estrangedplaintiff husband,arrived, Johnthe saw Fortune and her

sitting talked,Durant, car. While Fortune and Durantin Durant’s
plaintiff’srepeatedly the car until thecar towardDurant drove his

eventually steppedplaintiff away. out ofWhen Fortunemoved
gotcar, out, the and aimedDurant leaned over windshieldDurant’s

steadyplaintiff, apparently usinggun thethe windshield toa at the
away,weapon. plaintiff shots atthe drove Durant fired severalAs

plaintiff, hittingthe him numerous times.
carrier, Allstate InsuranceAfter Durant’s automobile insurance

coverage plaintiff,Company he claimunder histhe filed adenied to
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policy coverageown with Arnica. based theuponArnica denied
motorist in the whichprovisions plaintiff’s policy, provideuninsured

pay damagesthat Arnica will when an insured can “recover thefrom
operatorowner . . . motor . .or of uninsured vehicle . because[a]n
injury by accident;of anbodily bysustained an insured and caused

and . . or operator’s liability damages[t]he. owner’s for these
of ownership,out the maintenance or use of the[arises] uninsured

motor vehicle
plaintiff’sPursuant to the terms of the policy, coveragethe issue

was Asubmitted to arbitration. of themajority arbitration panel
found coverage requiredthat under the policy. Followingwas this
ruling, petitionArnica infiled a to correct arbitration the superior
court, plaintiffand the filed petitiona to confirm arbitration award.
The superior court the panel’s ruling,affirmed and this appeal
followed.

(1974),RSA superior authorityUnder 542:8 the court has tothe
modifycorrect or ruling upon showing “plainan arbitrator’s a of

bymistake” the arbitrator. See Masse v. Commercial Union Ins.
Co., (1991).523, 525, 1164,134 N.H. 593 A.2d 1165 “[T]he words
‘plain bothmistake’ refer to mistakes factof and mistakes of law.”

Bell, (1981).127, 27,N.H. 129,Ins. Co. v. 121 427N.H. A.2d 28 An
mayaward be groundset aside “on the that the werearbitrators

in pointmistaken of law” if it is clear “that they would not have
made such an theyaward had what lawknown the was.” Id.

omitted).(quotation

case, contends,In this Arnica among things,other thethat
panelarbitration was inplainly concludingmistaken thethat

plaintiff’s injuries arose out of the ofuse an uninsured motor
vehicle. “[A]rising out of” an automobile’s use means “originating
from, of,or growing flowingout or from the use.” Cannon v. Maine

Co., (1994)365, 366, 270,Bonding & Cas. 138 N.H. 639 A.2d 271
omitted).(quotation The term “use” torefers use of the automobile

in its inherent nature as a vehicle. See National Farmers Union
(D.N.D. 1972).Gibbons, 430,Cas. v.Property & Co. 338 Supp.F. 434

To then,warrant coverage, there must be more athan tenuous
automobile;connection to the operatorthe must have been “using

his or behavingvehicle as the plaintiffa motorist” at time the was
injured. 433, 440,Akerley v. Ins. 136 N.H.Group, 616 A.2dHartford
511, (1992).515

Durant’s was theweapon proximate plaintiff’sthe cause of
injuries, we sayand cannot Durant was orusing behavinghis vehicle
as a motorist when he shot at the plaintiff. Though Durant
apparently windshield,“used” the his thesteady gunvehicle to on
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intended;isfor which a vehicle conse-is not a normal usethis
is tenuous toinjuriesto the tooany plaintiff’sconnectionquently,

id.; v. Mutual InsuranceNorgaardSee Nodakcoverage.warrant
1972).(N.D.871, explained,As court hasCo., 874 one201 N.W.2d

isdriver of a car notby uponan armed assailant theassault“[a]n
foreseeably identifiable with the normalof conduct that istypethe

Inter-Ins. Ex. v.Detroit Auto.of a motor vehicle.”use
(Mich. 1980).414, To theApp.290 N.W.2d 419 Ct.Higginbotham,

otherwise, theylaw to be werethe believed theextent arbitrators
plainly mistaken.

Reversed.

J., sit;- theHORTON, did others concurred.not
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