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intended;isfor which a vehicle conse-is not a normal usethis
is tenuous toinjuriesto the tooany plaintiff’sconnectionquently,

id.; v. Mutual InsuranceNorgaardSee Nodakcoverage.warrant
1972).(N.D.871, explained,As court hasCo., 874 one201 N.W.2d

isdriver of a car notby uponan armed assailant theassault“[a]n
foreseeably identifiable with the normalof conduct that istypethe

Inter-Ins. Ex. v.Detroit Auto.of a motor vehicle.”use
(Mich. 1980).414, To theApp.290 N.W.2d 419 Ct.Higginbotham,

otherwise, theylaw to be werethe believed theextent arbitrators
plainly mistaken.

Reversed.

J., sit;- theHORTON, did others concurred.not

Hillsborough County Probate Court
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(MichaelWhite, P.C., L. Laws on the briefand of NashuaWelts
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(SuzanneHoward, Gorman,M.attorney generalR.Jeffrey
State,brief), for the as amicus curiae.attorney, on the
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OpinionMemorandum

Broderick, J. Hillsborough CountyThe Probate Court
J.)(Cloutier, the parental rightsterminated of a noncustodial

parent by failingwho to both file an appearancedefaulted and
hearing.attend a final We vacate and remand.
30, 1995,On January petitioner,the the mother of minor children

Jr.,Taryn D.,D. and William filed topetitions terminate the
father, D., Sr.,ofparental rights the children’s William from whom

divorced,she was on groundsthe of to RSApursuantabandonment
(1994).170-C:5, served, D., Sr.,I Though properly William did not

file an inappearance toresponse petition. probateeither The court
appointedsubsequently guardian protecta ad litem to the interests

of the children.
Following his theinvestigation, guardian ad litem submitted a

3,written toreport probate Aprilthe court on 1995. He recom-
mended petitionthe be denied because termination not inwas the

(1994).best interest of the See probatechildren. RSA 170-C:1 The
12,court preliminary hearingheld a on April Though1995. William

D., Sr., was notpresent, he did file an appearance.
9, 1995,On June the petitioner moved for summary judgment,

arguing that her former husband appearhad failed to and defend
against and,allegations therefore,the of abandonment that she was
entitled to termination as mattera of law. The court thegranted

20,motion on June The guardian objected1995. and moved for
reconsideration, asserting that the petitioner not establishedhad

andabandonment that termination inwas not the best interest of
the In response,children. the court scheduled a final hearing for

25, Sr.,July D.,William1995. hearingreceived notice of the but did
not attend.

After considering the petitioner’s guardian’storesponse the
objection, probatethe court issued a brief decree terminating

D.,William parental rights:Sr.’s

Sr.,]D., appear.[William failed to Counsel has spoken [Williamto
D., Sr.,] he hasand indicated that he does not wish to contest the
petition. D., Sr.,]The court was informed that does not[William live

children, just D., Sr.,]far from few away.the a minutes is[William
defaulted.

The guardian ad litem appealed, and the State asappeared amicus
incuriae ofsupport positionthe of the guardian ad litem.
dispositive appealThe issue on is whether a courtprobate may

lawfully defaultingterminate a party’s parental rights without
making specific findingsfactual that statutory grounds for termina-
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bestis in the children’stion established and that terminationwere
it iscourt’s decree unlessprobate“We will not disturb theinterest.

ofor erroneous as a matterby plainlythe evidenceunsupported
(1994)179, 181, 7,B., 9N.H. A.2dlaw.” In re Sheena 139 651

omitted).(citation

“‘natural,parental rightsthat arerecognizedcourt hasThis
theessential, meaningwithin the of Staterights’”inherentand

715, 1387,H., 713,N.H. 393 A.2dState v. Robert 118Constitution.
Const, 2).(1978) I, law, apt. Byart.(quoting “[b]eforeN.H.1388

amay parent’s rights, chaptertermination of [RSAcourt order the
of of the described in RSArequires proof one conditions170-C]

170-C:5, is thewrongful act abandonment ofI-V .... One such
G., 414, 416, 469 1365, 1366re 124 N.H. A.2dIn Matthewchildren.”

(1983). for isrequired proofstandard of terminationproofThe
D., 138,D. 124 N.H.beyond Stanleya reasonable doubt. v. Deborah

(1983).142, 249, the court found theprobateA.2d 251 Once has464
groundof termination of arequisite proof statutory party’sa for

itgoit must to “consider whether is in the child’sparental onrights,
question.”the the inrights parentbest to terminate ofinterest

416,G., 124 at A.2d atMatthew N.H. 469 1366-67.

respondfails to toparent chargedIf a with abandonment
defaults, maypetition thereby probatea and the courttermination

statutory that abandonmentimperativenot the be establishedavoid
aSimilarly,a the conclusion that child’sbeyond reasonable doubt.

unnecessarybyis served termination is not renderedbest interest
tocharged appeara with abandonment failssimply parentbecause

default, still mustprobateand defend. In the face of a the court
statutorythehearinga on merits to determine whether theconduct

See, S., 590,In re 134 N.H. A.2de.g.,commands are met. Sara 593
(abandonment(1991) beyondmust be aproved1166 still reasonable

parentin in to finalrespondent appeardoubt cases which failed at
ordered, the ishearing). statutorily obligatedIf termination is court

findingsto “the which is RSAupon [its]recite order based.”.
(1994).170-C:11, probate statutorilyI the court’s decree isBecause

deficient, vacated, proceed­the case remanded for furtherit is and
thisings opinion.consistent with

and remanded.Vacated

All concurred.


