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7, 1996November

(R.Mitchell, on& of Lebanon Peter DecatoNighswander, Martin
Jerry Barrows.orally), plaintiffthe brief and for



no brief.Corporation filedDevelopmentBarco

brief,Laschever, se.by proB.Richard

Laschever,B. andRichardin the brief ofjoinsDiamondJerome
se.orally, pro

Factor, Factor,Boles, ArnoldBoles, Raymond DorisIreneRalph
Shectman,Cohen, MikeTamkin, BernardBernstein, RobertClaire

Krans, AlbertDonza, Krans, Lavigne,Gene andEdnaHamilton
B.se, in brief Richardthe ofpro joinof appearall whomLavigne,

Laschever.

no brief.filedJ.J. Bosco Cardoza

complexin context of aarises theappealJ. ThisHorton,

contract,liability,lenderscenario, involves issues ofandprocedural
the factual proce-An recitation of andbankruptcy. extensiveand

our of thenecessary dispositioncase is forbackground of thisdural
affirm.appeal.issues on We

I. Facts and Procedure

action,Barrows, severalplaintiffsthe in this ownedJerry one of
Winchester, includingin homeland a mobileadjacent parcels of

(Lot I),office and aa 0.3-acre on which he built hisparcelpark,
(Lot II). 1988,In wasof land Barrowspiece unimprovedsix-acre

in theabuttinga condominium on landdeveloping projectinvolved
park. sought financing project,mobile home When Barrows for the

Laschever, andlawyerhe was introduced to Richard a Connecticut
the in this case. acted as a finder andone of defendants Laschever

for interested in for Barrows’attorney providing financinginvestors
investors,Laschever assembled a fourteen osten-project. group of

Diamond, “thesibly by collectivelyled known asJerome and
Diamond, investors,Laschever, M.Group.” RalphDiamond and two
Bernstein, inonlyand active participantsBoles Arnold were the

defendants, Boles,with The Irene B.negotiations Barrows. other
Factor, Tamkin, Cohen,Factor, Doris RobertRaymond Claire
Donza, Krans,Shectman, Lavigne,Bernard Mike Gene Hamilton

Krans, Cardoza, Lavigne, simplyEdna J.J. Bosco and Albert were
personal knowledge negotiationswith no of thepassive investors

Barrows.with
proposalLaschever tentative with Barrowsfinancingarrived at a

When the Diamondearly September approachedin 1988. Laschever
theythis more terms. OnGroup proposal soughtwith favorable

Boles,20, 1988, Diamond, Laschever, Bernstein, andSeptember
tofinancingmet to finalize the the andproposalBarrows details of
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(theagreementwrittenentered into aThe partiesclose the loan.
$650,000 atBarrows receivedin whichagreement)20September

$100,000 ofcompletionafteran additionalwould receiveclosing and
(the to betriplex),unitsmodel, of three condominiumconsistinga

foragreement providedThepurchasers.prospectiveshown to
atpaidsix to bepointson the loan withinteresteighteen percent

mortgagereceived a firstGroupthe DiamondAdditionally,closing.
mobile homeII, adjacenton themortgageI a secondLots andon

owned.which Barrowsparkon anothermortgageand a secondpark,
wouldGroupthat the Diamondalsoagreement providedThe

$200,000 financialI to amortgagein Lot to aits interestsubordinate
$70,000. 20,SeptemberOnrepaidBarrows hadinstitution after

$750,0001990, repay principalto the entirewas scheduledBarrows
balance.

foundation, requestedon the BarrowsplacedwastriplexAfter the
refused, the$100,000, insisting thatbut Diamondremainingthe

Incomplete.until wasforthcoming the modelwould not bemoney
Septembertheirpartiesthe modifieddispute,to resolve thisorder

2828, of the Novemberpart1988. As20 on Novemberagreement
mort-to subordinate theirGroup agreedDiamondagreement, the

$230,000 that in favor ofmortgage on lotI to a newgage on Lot
(Barco), corporation whollyaDevelopment CorporationBarco

wasexchange,In DiamondBarrows.byand controlledowned
$100,000 under thedisburse the finalobligationof its torelieved

intention was to borrowBarrows’agreement.20September
security.mortgageuse Barco’s as$230,000 lender andfrom another

1989,February Barrows made noandBetween December 1988
inand MarchSeptember agreement,the 20underpaymentsinterest

theythat would foreclose1989, notified BarrowsGroupDiamondthe
topayments uphisbroughtunless Barrowsmortgageson their
At1988 in March 1989.paymentthe Decemberdate. Barrows made

for atime, Moneywith the StorenegotiatingBarrows wasthe same
Barco’s$104,000 loan, Money acceptStore would notbut the

result, and the$230,000 security. As a Barrowsmortgage as
GroupDiamondagreement.the Theagain modifiedGroupDiamond

$104,000 mortgageImortgageits on Lot to ato subordinateagreed
the DiamondMoney gavethe Store. Barrowsfrom Barrows to

$230,000 Laschevermortgage, whichof Barco’sGroup dischargea
$130,000a newin until Barco receivedto hold escrowwas instructed

agree-a subordinationGroup providedmortgage and the Diamond
$30,000approximatelyto useagreedin Barrowsment Barco’s favor.

thepaymentshis underproceeds bringStore toMoneyof the
toGroup agreedDiamondto date. Theagreement up20September
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20Septemberunder themortgagestheforeclosing onfromforbear
ofto subordinate allGroup agreedthe DiamondFinally,agreement.

accept-loan on terms$1,750,000 constructionto amortgagestheir
loan.the constructionBarrows obtainedto them whenable

agreement to thethe subordinationGroup providedThe Diamond
thearrearagethe underStore, payfailed toBarrowsMoney but

Moneyof the Storeproceedsfrom theagreement20September
hand, thedischargethe ofLaschever, filedon the otherloan.

$130,000 inmortgage Barco’s$230,000 without themortgageBarco
24, 1989, entered intoagaintheMay partiesin Onbeing place.favor

24May agree-Under thetheir differences.to solvenegotiations
millionto ament, subordinating mortgagesof its $1.75instead

toloan, upto lend BarrowsGroup agreedthe Diamondconstruction
ten to be$500,000: $250,000 pointsinterest andeighteen percentat

of toup1 and advancesclosing,at the June additionaldisbursed
of the lenders. The$250,000 be made at the sole discretionto

$100,000,with inimmediately BarrowsGroup providedDiamond
any againstto waive claim theexchange agreedfor which Barrows

$100,000 under thefor its failure to disburseGroupDiamond
1 toclosing,At the June Barrows refusedSeptember agreement.20

$500,000him paynote because it called for tosign promissorythe
thedays. partiesRelations between deterioratedsixtywithin

1989,further, 20, issued a noticeGroupand on October the Diamond
pursuant tomortgages grantedof foreclosure to Barrows under the

September agreement.the 20
30, 1989, petition injunctiveOn October Barrows filed a for and

foreclosing.defendants from Barrows’preventother relief to the
(1)alleging:also that the defendantspetition sought damages,
(2)agreement;20 that the defendantsSeptemberbreached the

(3)24 the defendants breachedMay agreement;breached the that
theyin March 1989 that would subordinate theiragreementtheir

(4)$1,750,000$650,000 the defen-mortgages mortgage;to a that
interfered with Barrows’ contractual relationsintentionallydants

before theby sendinghis tenants a letter to the tenantswith
(5)finalized; acted fraud-sale was that the defendantsforeclosure

20 andSeptember Mayin Barrows to enter into theulently inducing
(6) the24 and that the defendants’ acts violatedagreements;
Act, chapterProtection RSA 358-A.Consumer

J.)14, 1989, (Mangones,CourtSuperiorNovember theOn
(TRO) condition thatrestraining order on thetemporaryagranted

$25,500 on thehearingand ordered that apostBarrows a bond
17, 1989, thesixty days.held On Novembermerits would be within

$6,000.byto be increased Onordered the amount of the bondcourt
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6, 1990, the court vacated theJanuary TRO and denied Barrows’
request preliminary injunction.for a The court deniedsubsequently

1992,InBarrows’ motion for reconsideration. December the court
bond,refused to release the that itordering be held to cover

damages by Groupincurred the Diamond as a result of the TRO.
19, 1990,January voluntaryOn Barrows filed a forpetition

bankruptcy Chapterunder 11 of the United States Bankruptcy Code
in Bankruptcythe United States Court for the District of New
Hampshire. The defendants’ foreclosure of Barrows’ wasproperty

362(a) (amend-(1988)§11automatically stayed pursuant to U.S.C.
1994). 17, 1990, however,Mayed On the bankruptcy grantedcourt

request stay.the defendants’ for relief from the Barco then filed suit
inagainst superiorthe defendants court seeking specific perfor-

mance to force the defendants to subordinate their inmortgage Lot
$130,000I to Barco’s mortgage. The defendants were allowed theby

sale,court to forward with thebankruptcy go foreclosure which took
22, 1991, Barrows,on June 1990. Inplace September on behalf of

Barco, filed a motion for ex parte proceedsattachment of the of the
foreclosure sale. This motion was denied without theexplanation by
superior subsequentlycourt. The defendants counterclaimed
against deficiencyBarrows for the owed himby parties’under the
agreements.

1990,In July ChapterBarrows’ 11 bankruptcy petition was
converted to a 7Chapter petition, and Dennis Bezanson was
appointed bankruptcy trustee for the estate of Barrows. Barrows
and subsequently jointthe defendants filed a motion lift theto
automatic stay on the State court lawsuit and allow the gocase to to

motion,trial. In partiesthat both thatrequested any judgment be
an pre-petition 1990,treated as unsecured claim. In December the

jointbankruptcy grantedcourt the motion. The trustee assented to
trial,this motion. Prior the jointo trustee did not move to the State

action; joincourt nor did of theany parties the trustee or the estate.
byThe lawsuit filed Barrows and the suit byfiled Barco were

consolidated, claims,and togetherthese with the defendants’
Barrows,againstcounterclaim were duringtried on the merits June

trial,Julyand 1991. At all of the parties proceeded pro onlyse. The
physically present duringdefendants the proceedings were Dia-

mond, Laschever, Boles,Ralph and Bernstein. Barco also was not
1992,represented by attorney 27,an at trial. On January the

J.)(Hollman,Superior order,Court findingsissued its and denying
plaintiffs’the relief all grounds grantingon and the defendants’

$569,152.counterclaim in the amount of
16, 1992,JanuaryOn the courtbankruptcy approved the trustee’s

request that R. Peter Decato be appointed specialas counsel to
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7, 1992,Februarythe estate of Barrows. Onthe trustee ofrepresent
order on thethe trial court’s finalmoved to reconsiderBarrows

bankruptcyof theto intervene on behalfThe trustee movedmerits.
Theon the estate’s behalf.reconsiderationand moved forestate

purposefor themotion to interveneallowed the trustee’strial court
both the trustee’sto reconsider but deniedthe motionarguingof

then ap-The trusteefor reconsideration.Barrows’ motionsand
theacceptedcourt. After weto thisgroundson numerouspealed

trustee,the successorargument,before oralappeal,trustee’s but
issue inBraunstein, in the claims atall interestabandonedJoseph

(1995). such, DecatoAttorney§ As11 U.S.C. 554this case. See
argument.of Barrows at oralon behalfappeared

(1) failingcourt erred in:that the trialappeal, arguesOn Barrows
(2)proceedings;trustee in the State courtjoin bankruptcyto the

agreement;24Maydid not breach thefinding that the defendants
(3) not violate the Consumerconcluding that the defendants did

(4)Act; Barrows’ motion for defaultrefusing granttoProtection
(5)defendants; that the defendants did notfindingcertainagainst

(6) refusing totortiously rights;interfere with Barrows’ contractual
(7)trial; rulingatan affidavit of a witness who was deceasedadmit

satisfy damages arisingcould be held toinjunctionthat the bond
(8)TRO; affidavitsconsideringthe certaininadequatelyfrom

(9)case; his motion for reconsideration.denyingfavorable to his and
J.)(Morrill, when itclaims that the Court erredSuperiorHe also

ofparte propertyBarco’s motion for ex attachment of certaindenied
the defendants.

ProceedingsTrustee in State CourtBankruptcyII. Failure to Join

hisallowingthat the trial court erred inarguesBarrows first
withoutgo judgmentand the counterclaims to toclaims defendants’

joined proceedings.to thebankruptcy being partythe trustee as a
ininterest thebankruptcyBecause the trustee has abandoned

defendants, is without merit.against positionclaims the Barrows’
to theby belonged bankruptcyin the lawsuit filed BarrowsInterest

541(a) (1988);§11the time of the trial. See U.S.C.estate at
1990).(Bankr.Tedeschi, 669, N.D.N.Y.v. 121 B.R. 671Barletta

however, inclaims, interest thethe allWhen the trustee abandoned
if had been filed.bankruptcyreverted back to Barrows as nolawsuit

554; Barletta, Barletta v.§ 121 B.R. at 673. InSee 11 U.S.C.
Tedeschi, to thebelongedfiled suit on a claim thatthe debtor

671,Barletta, The trustee121 B.R. at 674.bankruptcy estate.
claim, and the defendantrightsabandoned its to thesubsequently

bearguing that the suit shouldsummary judgment,moved for
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dismissed because the debtor did not have standing to file suit at the
time the action was commenced. Id. The court stated:

that,ordinaryThe rule is when a trustee prop-abandons
erty of the titlebankrupt, bankrupt,reverts to the nunc pro
tunc, so that he is havingtreated as owned it continuous-
ly. words,].. . other the in bankruptcy[In [w]hen trustee

asset,abandons an he is to be treated as having never had
it; back,title to the abandonment is said to relate so that

the title stands as if no assignment had been made.

omitted).(quotationsId. at 673 and citations Because the trustee in
the lawsuit,instant case abandoned his rights to the Barrows is

possessedconsidered to have to therights suit at the time of trial
and, therefore, has grounds challengingno for the oflack the
trustee’s involvement.

III. Breach May Agreement21of

Next arguesBarrows that the trial court in findingerred that the
defendants Maydid not breach the 24 agreement. “Whether

is a material question[conduct] breach is a for the trier of fact to
determine from the facts and circumstances of the case.” Fitz v.
Coutinho, 721, 725, (1993).1220,136 N.H. 622 A.2d 1223 appeal,On
we will not findingsreverse the of the theytrial court unless lack

in 724,the record. See id. at 622 A.2d at 1222-23.support
Barrows contends that the trial court’s conclusion is unsupported

by the evidence. We 24disagree. May agreementThe provided for
$250,000a mortgage loan of up“or to a maximum of FIVE

($500,000.00)HUNDRED Dollars,THOUSAND AND 0°/iooTHS the
balance of TWO FIFTYHUNDRED THOUSAND AND 0°/iooTHS
($250,000.00) Dollars be only uponto advanced the sole discretion of
the said DIAMOND . . . .” The sums advanced were to be secured
by a onmortgage property.Barrows’ The promissory producednote
at 1 closing providedthe June that promised payBarrows to the

$500,000.principal sum of The note providedalso that the lenders
$250,000would be obligated upto advance to within thirty days, and

$250,000inthat sums excess of would be advanced theat sole
discretion of the lenders. The trial court found that Barrows’ “sole
objection closingto the note at . . . related to the clause which

$500,000,”stated promise payBarrows’s to and that Barrows’
signrefusal to the when willingnote the lenders were to reduce the
$500,000 $250,000sum from to was a breach of faith fairgood and

Thisdealing. amply supported byconclusion is the record.

Potter,Ruth attorneyBarrows’ in the loan negotiations,
testified that Diamond to reduce theagreed principal sum from
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also$250,000 protested.after Barrows Laschever$500,000 to
it was thatnegotiations agreedthe on the noteduringthattestified

$500,000 $250,000. He acknowl-reduced from tosum would bethe
note withattorney promissorythat he sent Barrows’ anotheredged

$500,000 1 alsothe Heclosing.sum of after Juneprincipalthe
testified, however, to the notewilling changethat the lenders were

disbursed,$250,000 be that the lendersthe fact that wouldto reflect
$250,000 thatoption, anddisburse an additional at theirwould

actuallytheonly be on amountobligatedBarrows would disbursed.
Septem-note with thechange would have made the consistentThis

note, onlythe notation that Barrows wasber 20 which contained
Lascheveractuallyon the amounts disbursed. testifiedobligated

changesto make these Barrows becametheywhen offeredthat
the court’ssupportsand This evidence trialuncooperative.abusive

faithimplied goodthat Barrows breached the covenant ofconclusion
1 theby signfair to the June note afterdealing refusingand

to alter its terms.offereddefendants
by consideringthat trial notarguesBarrows also the court erred

24 the JuneMay agreementinconsistencies between the andother
notify the1 The trial court concluded that failed tohavingnote.

objection closing,of the other terms of the note atdefendants his to
objectionslater these atrely uponBarrows could not trial. Testi­

Potter,of and as well a letter from tomony Laschever as Potter
Laschever, $500,000objection toonlyBarrows’ was theindicate

everysum in agreement“[I]nrecited the note. this Stateprincipal
inpartiesan covenant that each the will dealimpliedcontains of

Clement,fairly Burseyfaith v. 118and deal with the other.”good
(1978) omitted).412, 346,414, A.2d “Fair(quotationN.H. 387 347

dealing” may the fair and angiving opposing partyinclude notice
objectionsany beingto cure before heldopportunity significant

(1994)(1)(a) (buyer’s notifyliable. RSA 382-A:2-605 failure toCf.
of suchprecludesseller defect reliance on defect to establish breach

seasonably).have ifwhere seller could cured notified Under the
case, concludingof this the trial court did not err incircumstances

object, relybecause failed to he not theseuponthat Barrows could
Mayof 24allegeinconsistencies as a basis at trial to a breach the

agreement.

Consumer ProtectionIV. Act

challenges trial theBarrows next the court’s conclusion that
engage pattern deceptivenot in a of unfair ordefendants did

in of trialviolation the Consumer Protection Act. Thepractices
rulings upheld theyof fact and of law be unless“findingscourt’s will

aevidentiary support or constitute clear error of law.” Unitlack
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39,Miller,v. 141 N.H.Summit Vista Lot 8 Condo.Owners Assoc. of
(1996).43, 138,A.2d 141677

in an unfair orthe actedBarrows contends that defendants
inpoints negotiationsat several their extensivedeceptive manner

with the conditionsfailing complyand then toby making promises
the termsupon, by alteringandpreviously agreedthat the parties

thewithout Barrowsagreements givingthe parties’ previousof
1994)(1989) (amended provides:object.to RSA 358-A:2opportunity

to use unfair method ofany person anyunlawful for“It shall be
act or in the conductany deceptive practiceor unfair orcompetition

RSA 358-A:2Althoughwithin this state.”anyof trade or commerce
worded, in the of trade orall conduct coursebroadlyis not

v.See Roberts General Motorsprotection.commerce falls within its
(1994).532, 538, 956, observingAfterA.2d 960Corp., 138 N.H. 643
definition of unfair orit to establish a fixedimpossiblethat is

acts, of enunciated aAppealsthe Massachusetts Courtdeceptive
isdeterminingtest for whether conductnow-commonly accepted

conductobjectionableThe court stated: “Thedeceptive.unfair or
eyebrowraise an ofrascalitya level of that wouldmust attain

tumble of the world of commerce.”roughsomeone inured to the and
(Mass.Wallace, Inc., 149, App.N.E.2d 153v. Forbes & 396Levings

1991)(1stHimmer, 1,1979); 949 F.2d 7 Cir.TaglienteCt. see v.
test).“rascality”(applying

clearlywere unfairBarrows that the defendants’ actionsargues
the Diamondalthoughand The trial court found thatdeceptive.

agreements,alter the terms of “all of theseGroup priorat times did
subjecttentative and to further conditionsexplicitlyoffers were

fulfilled,” rejectwas to thenot and that Barrows freewhich were
further, or demandperformance, negotiatedefendants’ tendered

parties’ prior agreements.in with theaccordanceperformance

anpresentAn of contract claim does notordinary breach
Act. Seefor the remedies under the Consumer Protectionoccasion

1992).(Mass.Rosenthal, 666, Ct.App.N.E.2d 670Atkinson v. 598
the trial court found that the defendants had “sweetened”Although

loan, dealingsand willbargainingthe terms of the “selfish business
for under the Consumerjustify damages”not be to a claimenough
Inns, 1265,Ricci,Inc. v. 565 A.2dProtection Act. Eastern Motor

(R.I. 1989). thesimply falls within1274 The defendants’ conduct
that theWhile Barrows claimededges lending.of commercialrough

leftdeceptiveswitch” tactics were andallegeddefendants’ “bait and
charac­the the defendantssign agreements,him no choice but to

in of Barrows’accommodating, especially lightterized their acts as
conflictingthere is testi-behavior. “Whenallegedly deceptiveown
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fact nofindingsthe of the trier of unlesswe defer tomony,
v.come to the same conclusion.” Cookcould havepersonreasonable

(1995)489,Co., 486, 834, 836657 A.2dCIGNA Ins. 139 N.H.
omitted).(brackets findingsthe of the trialsupportsThe record

Inwerebyinitial terms outlined Laschever tentative.court that the
fact, initial termstestimony that that the werethere was indicated

Barrows, Barrowsby Group. Regardless,not the Diamondproposed
closingat or insistto the defendants’ termsacceptdid not refuse

by agreements.of earliertheythat abide terms
Therefore, the defendants actedprovehas failed to thatBarrows

inured to thean of someoneway eyebrowin a that would “raise
Levings,of commerce.” 396 N.E.2dand tumble of the worldrough

at 153.

JudgmentV. Default

toby refusingthe trial court erredarguesnext thatBarrows
against the defendants whojudgmenthis motion for defaultgrant

Although everyduring the trial on the merits.presentwere not
se, four defendants werepro onlyan appearancedefendant filed

trial, aDuringthe theduring proceedings.physically present
atpresentas when the defendants who were notquestion arose to

attorney authorizingofprovided powersLaschever withtrial had
Barrowsagreement.him with a subordinationprovideto Barco

to the stand andcall each of the absent defendantsattempted to
Thethey appear.when did notjudgmentthen moved for a default

default judgment.court the motion fordenied
subject toappearance mayA has an be default.who enteredparty

Hampshire Practice,Wiebusch, PracticeR. New CivilSee 5
(1984).1094,§ isIt well-settledand Pr­ ocedure at 64-65

of a motionappeal,that we will not disturb a trial court’s denialon
a an of or error of law.to strike default absent abuse discretion

(1996).118, 694,120,v. 141 N.H. 677 A.2d 695 WeHayes,Barton
a is at leastdenydiscretion to motion to defaulthold that the court’s

ofaccordingly appeal will the same standardgreat, applyas and on
Family Group,v. Ins. 595 N.E.2dreview. See Schoonover American

(Ill. 1992).230, Ct.App.234

refusinginThe trial court exercised its discretionproperly
ofagainsta the defendants. Eachgrant judgmentto default absent

a desire toindicatingfiled a sepro appearance,these defendants
proceed­the trialpoints duringwith the action. At severalproceed

identityas theings Barrows was asked to inform the court to the of
call, heBarrows never indicatedwitnesses he intended to and

theThe court held thatintended to call the absent defendants.
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judgmentmotion for default was “a tactical inploy the nature of
Barrows,‘trial by ambush’” because thatknowing these defendants

trial,would not be present at waited until the close of his case to call
them. The trial court concluded that thebecause absent defendants

nohad first-hand ofknowledge negotiations with and thatBarrows
their interests were identical to those of the defendants atpresent
trial, the absent defendants’ atpresence unnecessary.trial was The

courttrial therefore did not err in concluding that the interests of
justice required that the motion for default be denied.

VI. Intentional with Contractual RelationshipInterference

Barrows next argues that the trial court in findingerred that the
defendants did not tortiously interfere with Barrows’ contractual
rights. Barrows’ claim is based on a letter sent by Diamond to the
tenants of the mobile home park formerly byowned Barrows. In

1989,July First Northern Bank began foreclosure proceedings
against mobile parkshome on which it held a mortgagefirst theand

GroupDiamond held a second mortgage. At the foreclosure sale on
14,July successfullyDiamond bid on the mobile home parks. On
19, Diamond, trustee,July Jerome as sent a letter addressed to “All

VillageTenants of Hill Village Parks,”Park[and] Mobile Home
which read:

Please take notice that the inpark youwhich now reside
is no longer byowned Mr. Barrows!!! Beginning on August
1, thereafter,1989 and each youmonth are to make
payments yourof rent to JEROME H. DIAMOND mailand
it to the above address. Do not MR.pay NARROWS!!!! If

Barrows,you do Mr.pay youthen will still be liable thefor
rent\\\

To youthose who have not paid '.be taxes due youronof
homes, it is urgent youthat brin upi^e taxes to date

.immediately, or you subjectwill be attachment and loss
your homes!!!of

The sale of the parks to the defendants was not untilcomplete
August 8th. Barrows argues bythat instructing the tenants to pay
rents to Diamond before the defendants rightfulwere the ofowners
the mobile home theparks, defendants inengaged tortious inter-
ference with the contractual rights that Barrows had with his
tenants.

In order to succeed on a claim of tortious interference with a
contractual arelationship, plaintiff must show that the plaintiff had
a contractual with arelationship party;third that the defendants
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theplaintiffbetween the andrelationshipcontractualknew of the
thirdwrongfully induced thethat the defendantsparty;third and

v.plaintiff.the See Montroneagreementhis withto breachparty
(1982). case,1216,726, In724, 449 1217 this122 N.H. A.2dMaxfield,

rentrights toanynot interfere with of Barrowsdefendants didthe
properties.in the foreclosed

afterright redemptionnot a ofmortgagorThe does have
(1992). not479:18, title doesthough legal:19 EvenRSAforeclosure.

(1992),479:26,recorded, IIsee RSAuntil the deed has beenpass
possesseddebtor]thatchange [therule not the fact“this does

in thepropertyan interest the onceequitablea norlegalneither
signed.”sale wasand the memorandum ofhammer fellauctioneer’s

(Bankr.807, 1988); In reE.D. Va. seev. 82 B.R. 810Abdelhaq Pflug,
1992). Furthermore,(Bankr.Hazelton, 560, D.N.H.B.R. 562137

foreclosure, itinrightshas enforced itsmortgageea seniorwhere
debtagainst obligationthe unsatisfiedoffset rents receivedmust

the ofprejudiceto the rents toallow the debtor collectand cannot
(1971).§ At2d 225Mortgages55 Am. Jur.juniorthe creditors. Cf.

sale, Groupof Barrows owed the Diamondthe time the foreclosure
$750,000. First Northern’ssatisfyingof Aftera balanceprincipal

sale, andtheproceedsfrom the of foreclosuremortgagefirst
outstanding underBarrows’ debtcrediting againstthe remainder

owedmortgage,note and second Barrows stillSeptemberthe 20th
$649,506. Therefore, rentsanybecauseoutstanding balance ofan

debt,senior andagainsthave been first offset thecollected should
foreclosure, rentsBarrows, not have collected theafter couldsince

(as a themortgagee),of the Diamond secondGroupto the detriment
any rightsnot interfere with of Barrows.diddefendants

VII. Admission of Affidavit

appealfor is based on the trial court’sgroundBarrows’ next
a at theto an affidavit of witness who was deceasedrefusal admit
admissibility hearsay isof trial. “A on the of evidencetime decision

and not bethe discretion of the trial court willwithin sound
139Chinburg,v.clearly Chinburgunless erroneous.”disturbed

(1995).1127,616, 618,N.H. 660 A.2d 1129
Polaski, onengineer project engineera civil who was theWilliam

had several conversations withproject,Barrows’ condominium
27, 1989, anapparently signedDiamond. On December Polaski

withduringin he that his conversationsaffidavit which stated
Diamond, financiallythe to ruin Barrows.expressed desireDiamond

in that arearguesBarrows that the statements the affidavit
of andparty-opponentto Diamond are statements aattributable
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hearsay.therefore not While it true thatis these statements are not
801(d)(2),R. Ev. the itselfhearsay, hearsaysee N.H. affidavit is

because is not a party-opponent. arguesPolaski Barrows that
witness,because wasPolaski dead he was unavailable as a N.H. R.

804(a)(4), therefore,Ev. and affidavithis was admissible. Unavail­
however,alone,ability enough hearsayis not to make a statement

falladmissible. The statement must within one the exceptionsof
804(b).inlisted Rule Barrows seems to thatargue because the

induringaffidavit admitted earlier the caseproceedingswas when
alive,Polaski was and the defendants did not then call Polaski to the

cross-examination,stand for affidavit bethe should admitted as
804(b)(1).testimony.former hearsayN.H. R. The exceptionEv. for

prior istestimony specifically limited to of antestimony unavailable
ahearing depositionwitness at another or in which the partyat

against the testimony opportunitywhom is now offered had “an and
direct, cross,similar develop testimony bymotive to the or redirect

Anexamination.” Id. affidavit not itis admissible because does not
provide the the toopposing party with cross-examineopportunity

Wigmore, 1384,the affiant. 5 J. §See Evidence at 84-85
(Chadbourn 1974); v. Leasingrev. Manchenton Auto Corp., 135cf.

301-02, (1992).298, 208,N.H. 605 211A.2d Simply introducing the
affidavit at prior hearing satisfya does not the requirement that the
party against the isevidence offered opportunitywhom has the to

527,examine the See Ramsey Phillips,affiant. Fender v. & 62 S.E.
(Ga. 1908). Therefore,528 we conclude that the trial court commit­

ted excludingno error in the affidavit.

VIII. Injunctionthe BondRelease of

arguesNext Barrows that the trial court in rulingerred that the
injunction satisfycould be damagesbond held to that the defendants
incurred as a result of the temporary restraining order that was in

14, 1989,effect 6,from November Januaryuntil 1990.
As part reconsideration,of motion toits intervene and for the

bankruptcy trustee therequested superior court to release the
injunction to the estatebankruptcy preference.bond as a voidable
The trustee’s motion on this was superiorissue denied. The court
ruled, however, that the bond would nonetheless be released to the

if itbankruptcy court so The court thenbankruptcyordered. ruled
that it would defer to the court on ofsuperior the issue whether the
bond preference.was a After the offilingvoidable the notice of

8,appeal 1992,on May petitioned superiorBarrows the court
aseeking determination that the bond should be to thereleased

bankruptcy estate.
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to determinehearingnot at aappearthe defendants didBecause
ruled onbond, initiallycourtsuperiorof the thethe status

8, 1992, be to thethe bond should releasedthatSeptember
Groupand Diamond movedBoth Laschever thetrustee.bankruptcy
brief, byThe filedplaintiff’sin 1992.Septemberfor reconsideration

it1992, argue thatnonetheless continued toin Octoberthe trustee
Subsequently,to the trustee.to the bond fundserror not releasewas

result, thein the As aall interest bond.trustee abandonedthe
1992,14, its orderthaton Decembersuperior court concluded

Further, theestate was moot.bankruptcythe bond to thereleasing
from “mid-Novem-damagescoverthat the bond wouldcourt ruled

1990,19, which the automaticJanuary the date onuntilber 1989”
effect, proceedsthe would bethat the balance ofstay into andwent

onlythe bond coveredThe court also held thatto Barrows.remitted
from the defendants’from the TRO and notdamages resulting

theirverdict on counterclaim.
court, Barrows filedamending appealthan the before thisRather

in While that motionsuperiorfor reconsideration court.a motion
intheir with this courtpending,was the defendants filed brief

16, 1993,hearing Februarytrial court a onJanuary 1993. The held
reconsideration, orderingfor the bondgrantedand Barrows’ motion

appealthe raised on ofAccordingly,to be released to Barrows. issue
theerred when it refused to release bond towhether the trial court

byis moot and will not be considered this court.the trustee now
1993,in contended that aargumentAt oral March Diamond

fromdamages resultingheld on the issue of thehearing had been
argument, pursuant agreementTRO. to oral and to anSubsequent

agent.of the the bond released to as escrowparties, Lascheverwas
The to hold the funds until settle-agreement instructed Laschever

defendants,ment been with each of the or the“[i]nhad reached
reached, agreesAttorneyevent no settlement is then Laschever to

anyof New inHampshire Supremeadhere to the orders the Court
final It is role this todisbursement of bond monies.” not the of court

Quinlanit. v.properly Citydetermine issues not before Cf. of
(1992).Dover, 1057,226, 232, Further,136 N.H. 614 A.2d 1060-61

a theany determination of fair disbursement of monies would
Zinkevicz,require Bogarduscourt to act as a factfinder. v.this See

(1991).527, 532, 722, Therefore, parties134 N.H. 596 A.2d the725
tomust initiate in the court deter-proper proceedings appropriate

mine of the funds.disbursement

ParteIX. Ex Attachment

Barco,Barrows, iton behalf of asserts that the court erred when
propertymotion for ex of certain ofpartedenied Barco’s attachment
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the defendants. The for exmotion attachment is onparte based
Barco’s claim that- the theimproperly dischargeddefendants
$230,000 inmortgage Barco’s without first givingfavor Barco a new
$130,000 mortgage pursuant to the March 1989 agreement.

The specificallytrial court found that Barco no claim againsthad
Barrows, Barco,the becausedefendants as sole owner of acaused

material agreement.breach of the March 1989 Because of this
breach, the ruled the longercourt that defendants were obligatedno

complyto with the the 1989 agreement.terms of March Accordingly,
the trial requestcourt denied the plaintiff’s findingfor a that the
defendants committed breach when Laschever recorded the dis-
charge.

The only issue on involves the court’s theappeal denyingorder
attachment,motion for parteex not thewhether court erred with

respect findingsto its on the the underlyingmerits of claim. The
plaintiff’s only argument in its brief regarding underlyingthe claim
is that “the is thatrecord clear the Diamond had atGroup rightno

to mortgageall record the Barco discharge.” We not thedo view
plaintiff’s passing reference to this inissue its brief as properly
raising on appeal,that issue and we therefore itdeem waived. D.W.

Walter, Inc.,Clark Murray 281, 285,Road Inc. v. 124 N.H.Equip.,
(1983).1326, Therefore,A.2d469 1329 uphold findingswe must the

of the trial with allegedcourt to the ofrespect breach the March
agreement,24th Barco. Accordingly, anyvis-a-vis regardingissues

the denial parteof an ex attachment are moot.

X. TrialPresented atAffidavits

arguesBarrows next the trial notby adequatelythat court erred
considering Potter, Nesbitt,affidavits Attorneyfrom Ruth Michael
and Robert McManus. Each of the affidavits contained statements
that supported claims.Barrows’ Barrows that the trialcontends
court’s to explicitlyfailure address the presented byevidence these
affidavits is reversible error.

The resolution .of conflicts in the evidence and determina-
tion of issues of fact are of the offunctions trier fact.
Because the proper standard of review with to therespect
weight of evidence not thisis whether court would have
found differently but whether a personreasonable could

court],find as trial[thedid we will not disturb the decision
erroneous,.of the clearlyfinder of fact it isunless

Textiles, Industries,Belknap Inc., 28, 30,Inc. v. Belknap 121 N.H.
(1981) (citations omitted).1141, 1142424 court,A.2d actingThe trial

fact,the required explainas finder of is not allawayto inconsisten-
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ofOur review the recordat trial.presentedin the evidencecies
adequatelyarefactual determinationstrial court’sthat thereflects

presented at trial.and other evidencetestimonythebysupported
648,457, 461, A.2dN.H. 617Group, 136v. Trans-LeaseSee Guaraldi

(1992).650

ReconsiderationXI. Motion for

grantingin notthe trial court erredFinally, argues thatBarrows
trial, both the bankruptcyAfterhis for reconsideration.motion

the trial court torequestingmotionsand Barrows filedtrustee
1992, the27, relating to the trial onJanuaryits order ofreconsider

counterclaim.claims and the defendants’merits of the plaintiffs’
motions.trial court denied theseThe

present “pointsto ofpartyallows aA motion for reconsideration
misapprehended.”has overlooked orfact that the Courtlaw or

Super. 59-A(1). awill a trial court’s decision onupholdR. “WeCt.
v.of discretion.” Fortinabsent an abusemotion for reconsideration

160,154, 945,Auth., 133 A.2d 950Housing N.H. 574Manchester
(1990). that theallegation bankruptcyof theexceptionWith the

—joined an is nowin the suit issue thattrustee should have been
— thesimplyfor reconsideration reiteratedmoot the motions

the trialadequately supportsat trial. The recordarguments made
court did not abuse its discretionAccordingly,order. the trialcourt’s

in motion fordenying Barrows’ reconsideration.

Affirmed.

sit;BRODERICK, J., did not the others concurred.
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