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moneymoney,”“about that wasprosecutionthe criminal wasthat
bias interest onattemptThis to demonstrate orshe’s after.”“what

not to an on theof did attackpart complainantthe the amount
See at 690-91.character for truthfulness. id.generalcomplainant’s

State toerror the trial court to allow theAccordingly, it was for
to thereputation testimony complainant’sasopinion orpresent

608(a)(2).R. Ev.character. See N.H.truthful

Reversed and remanded.

All concurred.
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(DonaldP.A.,Gallagher, Gartrell,&Callahan of E.Concord
brief,and B.Gartrell Andrew Eills on the and Mr. Eills orally), for

plaintiff.the

Crean, Concord,D. by orally,Daniel of brief and for the
defendant.

Jr., Concord,Waugh,H. Bernard byof brief for the New
Hampshire Association, as amicusMunicipal curiae.

Johnson, J. This case theconcerns extent to which the defen-
dant, (town), maythe Town of Carroll theregulate commercial
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Whitcomb, Inc.Arthuroperation plaintiff,of' theexcavation d/b/a
(Whitcomb). theappeals& The townTwin Sand GravelMountain

J.) (1) 155-Eruling chapterthat: RSA{Lynn,Superior Court’s
(1994) plansite reviewzoning ordinances andthe town’spreempts

111(a)(2) of155-E:2, parcelall but oneexemptsRSAregulations;
chapterof RSApermit requirementsfrom thepropertyWhitcomb’s

111(a)(3) 155-E:2, blasting155-E; exempts Whitcomb’sand RSA
inWe affirmrequirements.chapter’s permitfrom theoperation

in and remand.part,reversepart,
1972, operatedhavecorporate predecessorsWhitcomb or itsSince

adjacent parcelson one of severalmanufacturingstationary planta
andplantin The manufacturesof Whitcomb owns Carroll.land

fromsand, excavatedaggregateconstructiongravel, andprocesses
existence, Whitcombplant’smost of theparcels. Duringsome of the

toauthority regulatedisputedhave the town’spredecessorsand its
toattempted regulatetown hasparticular,the excavation. In the

landbegun parcelin 1988. The ofoperation,blastingWhitcomb’s
adjacent to theoperation directlyis notcontaining blastingthe

manufacturingstationary plant.thecontainingparcel
1993, into stipulationIn and the town entered a underWhitcomb

theto for its excavation fromagreed approvalseekwhich Whitcomb
(ZBA) Plan-the CarrollZoning AdjustmentBoard of andCarroll

board). Under the Whitcombning (planning stipulation,Board
inauthorityregulatorythe town’sright challengethe toreserved

1994,for as and inapplied approval agreed,the future. Whitcomb
theexceptiona for excavation.granted specialthe ZBA Whitcomb

asite andgranted plan permitThe it aplanning board likewise
twoRSA 155-E. Therequirements chapterto the ofpermit pursuant

boards, however, oper-on Whitcomb’simposed several restrictions
ation, blasting.onincluding a ban

superiorthe to the courtappealed boards’ decisionsWhitcomb
inthesummary citing permit exemptionfor judgment,and moved

:2, stationary manu-RSA III for excavations associated with155-E
motion, RSAobjected arguingtown to the thatplants. Thefacturing

from the155-E:2,111(a) only permitWhitcomb’s excavationexempts
155-E, usenot local landrequirements of RSA fromchapter

moreover, thecontended,The town thatregulations.ordinances and
111(a)155-E:2, portiona ofonlyin coversRSAexemption

blasting. superiorThe courtapplydoes not toWhitcomb’s land and
insummary judgment, ruling, part,motionWhitcomb’s forgranted

regulations.local ordinances andchapter preemptsthat RSA 155-E
The appealed.town

notbrief, several issues. We doproceduralIn the town raisesits
to the inthe either failed include issuesthem because townaddress
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Sup. 16(3)(b); Peterson,State v.notice of Ct. R. 135 N.H.appeal,its
749, (1992),713, 714-15, or not brief them609 A.2d 750-51 did

360, 365, 1045,135 N.H. 605Hermsdorf,State v. A.2dadequately,
(1992).1048

whether Whitcomb’squestionThe first we address is excavation
zoning planningwith the town’s ordinances andcomplymust

hinges meaningResolution of this issue on the of theregulations.
statutory comprising RSA 155-E. As we haveprovisions chapter

times, “this court is the final arbiter the intent of themanystated of
in aas the words of a statute considered aslegislature expressed
Manchester, 225, 227,Citywhole.” Dionne v. 134 N.H. 589 A.2dof

omitted).1016, (1991)1017 (quotations
111(b)in :2,The town its brief RSA 155-Eargues specificallythat

to complyWhitcomb with local land use ordinances andrequires
record, however,regulations. The reveals no mention of subpara-

111(b)graph by party superioreither or the court below. “Where a
statutory properly putclaim is not raised below so as theto tribunal

legalon notice that it should address the factual as well as issues
claim,to such . . . will not the onpeculiar a we review claim

America, 57,60,Ins.appeal.” Raudonis v. Co. North 137 N.H. 623of
(1993)746, omitted). 111(b)155-E:2,(quotationA.2d 748 RSA

provides:

No further shall bepermit required chapterunder this for
4, 1989,excavation from a site on Augustwhich was

contiguous to or was incontiguous land common ownership
with stationary manufacturing processing plantsand for
which local or state permits grantedhave been since August
24, 1979, 4, 1989,before Augustand usewhich earth
obtained from such site. providedIt is further that their
operation and reclamation shall continue regulated byto be

permitssuch local or state anyand renewals or extensions
bythereof the permitting authority or authorities.

added.) It is(Emphasis unclear the pertinentfrom record whether
or permitslocal State have granted. partiesbeen The dispute this

issue, superiorfactual and the court made no relevant findings.
Accordingly, :2, 111(b)we not specificallydo consider 155-ERSA

regardwith to the preemption question and instead consider only
whether RSA 155-Echapter as a whole preempts legislationlocal
pertaining to excavation.

noted,We recentlyhave “Towns merelyare ofsubdivisions
the onlyState and have such aspowers expressly impliedlyare or
granted to them theby legislature.” Town Pelham v. Browningof
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Indus, N.H., Inc., 355, 363, 536, 541141 N.H. 683 A.2dFerris of
(1996)omitted).(1996) grantsRSA chapter 674(quotation Although

and regulations,to enact land use ordinancesauthoritythetowns
is with State law. Seeinvalid if it inconsistentlegislationlocal is

(1978).Driscoll, 222, 224, 218, “Local385 A.2d 220118 N.H.State v.
bylawto law when an ordinance orrepugnant Statelegislation is

statute, thea else runs counter tocontradicts orexpresslyeither
(citationsscheme.” Id.underlying statutoryalegislative intent

Practice,Hampshireomitted). Loughlin,P.generallySee 15 New
Use, ning 1993).(2dPlanning § 12.01and Zo­ ed.Land

fieldgoverning particularand aregulationsLocal ordinances
if intent is tolegislative intent therun counter to a statute’s

538,Lebanon, 124v. N.H.Citythat field. See Wassermanpreempt of
(1984). “[tjownsThus,994, not a542-43, may regulate474 A.2d 998

v.preempted.” Corp.has Stablex Townfield that the State of
(1982)94,1091, 1104,Hooksett, 101 (quotation122 N.H. 456 A.2d

omitted). thepreempt legislatureinfer an intent to a field whenWe
scheme. See id. atcomprehensive, regulatorya detailedenacts

100-01; Wasserman, 124 N.H. at1102-04, at see also456 A.2d
Driscoll, 224-26,998; N.H. A.2d at542-43, 474 A.2d 118 at 385at

Merrimack, 426, 428, A.2d220-21; 140 666Corey v. Town N.H.cf. of
(1995) (no1359, statutorypreemption inferred because1360-61

comprehensive­to fieldpurport regulate particulardid notscheme
ly)-

155-E, ofthe reclamationgoverning operationRSA andchapter
aexcavations, regulatorydetailedcomprehensive,constitutes

by a localrequires statutory permit,The a issuedchapterscheme.
:8,155-E:1, III, :3,board, RSA for allplanningsuch aregulator as

in RSA 155-E :2 and :2-a.specificallythose listedexceptexcavations
successfullyonlya aftermay permitAn excavator obtain such

155-E:3; alsoapplication process. RSA seecompleting an extensive
Louglin, §§155-E:4-:11; Significantly,15 36.11-.20.supraRSA

including thoseprocess,from thisexemptmost of the excavations
155-E:2,manufacturing RSAstationary plants,associated with

subject to and recla­111(a), operationalare the samenonetheless
155-E:2,non-exempt RSAgoverningmation excavations.standards

:4-a, example,and Forspecific:5. These standards are technical.
155-E:4-a, II-a states:RSA

75 feetpermitted anyshall be within ofNo excavation
river, any standing bodyor ofpond, navigable othergreat

anyin within feet of other10 acres or more area or 25water
thestream, normally throughoutflowsriver or brook which

lessoccurring standing bodyor of wateryear, any naturally
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acres, indesignated10 wetland and accordanceprimethan
482-A:15, any greaterRSA I or other wetland than 5with

byin the board.acres area as defined wetlands

a legislativeof the field manifests intentSuch exhaustive treatment
it.to preempt

The in RSAlegislature’s purpose enacting chapter 155-E
was, andpart, supplyin to increase the of construction materials

and governmentaldecrease “the cost of roads other infrastructure”
by regulationsto the “simultaneous state and localpublic curtailing

1989,activity.” legislature recognizedof the same Laws 363:1. The
“comprehensive regulationthat and extensive local of excavation of

rock, sand, productionand the constructiongravel for of materials
in the best the taxpayersis interest of citizens and of New

however,Hampshire.” regulate byId. Municipalities, excavation
155-E,administering requirements chapter e.g.,the of RSA RSA

155-E:1, III, :3, :4, by burdening activitynot the with its own
requirements.substantive

The argues portionstown that several of the chapter indicate
legislaturethat the did not intend to the field ofpreempt excavation.

155-E:2, I,example,For RSA explicitand IV contain exemptions
regulations.from local ordinances If the legislatureand had

excavation, contends,to preemptintended the field of the ittown
not have provisions theywould enacted these bebecause would

redundant and unnecessary. disagree.therefore We The exemptions
155-E:2,from regulations I,local ordinances and in RSAfound and

IV not Theyare unconditional. are each onedependent upon at least
and, accordingly,condition cannot be deemed redundant or unnec­

inessary statutorya that localpreempts legislation.scheme RSA
1(a),155-E:2, instance, excavations,for relating existingto states:

anSuch excavation shall be fromexempt provisionssite the
zoningof local or regulatingsimilar ordinances the location

site,of the excavation atthat the timeprovided the
begun,excavation was it in compliancefirst was with such

regulations,local ordinances if asany,and were then in
effect.

added.) Likewise, IV(b),(Emphasis 155-E:2,RSA relating high-to
excavations,way states: exempt“Such excavation shall not be from
zoning ordinances,local or other applicable unless such exemption

added.)(e).”is granted pursuant to subparagraph (Emphasis
(c)Subparagraph department transportationallows of or its“[t]he

agent apply directly appealsthe[to] to board created under RSA
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orzoningof local otherprovisions21-L to be from theexempted
regulations.”ordinances or

:4, Thisposition.III to itssupportalso cites RSA 155-EThe town
reads, grant a . . .regulator permitin “The shall notpart:statute

otherpermitted by zoning applicablenot orthe excavation is[w]hen
:4,explained, RSA 155-E IIIsuperior. . .” As the courtordinance.

intended tolegislaturea conclusion that theactually strengthens
regulations:use ordinances andpreempt local land

If, chapterargues, legislatureas the the intendedTown
indepen-to aszoning operateand ordinances155-E local
authoritysources ofessentially parallel regulatorydent but

excavations, tohave been no need includeover there would
ifeven wereprojectthis because an excavationprovision

permit municipalitya the could still havegranted 155-E
zoningunder its ordinance. Theprohibited projectthe

§E:4, legislatureifonlyof III makes sense theinclusion
155-E to local land usechapter preemptintendedgenerally

indicated to the con-regulations except specificallywhere
trary.

in(Emphasis original.)
111(b):2, in a similara conclusionpreemptionRSA 155-E bolsters

ofoperationThis states that the and reclamationprovisionmanner.
bybe . . . local orregulatedexcavations “shall continue tocertain

by theanyand renewals or extensions thereofpermitsstate
in-authority legislatureauthorities.” Had the notpermitting or
toregulations pertainingto local ordinances andpreempttended
reexcavation, for this Inprovision.there would be no need Cf.

688, 691, 1220,E., A.2dRaymond 135 N.H. 609Guardianship of
(under construction,(1992) customary legis-rule statutory1221 of

provisions).unnecessarylature does not enact
:4-a,to RSA VIII. ThatFinally, paragraphthe town cites 155-E

states, shall beexemption chapterin under thispart: “[N]o
Theanyan other stateexemptionconstrued as from statute.” town

fromexemptmean that are not RSAinterprets this to excavations
64, useenablingthe laws for local landtitle which contains

however,above,Aschaptersuch as RSA 674. noted RSAlegislation
adoptthe tomerely grants municipalities authoritychapter 674

isSuch local invalidregulations. legislationcertain ordinances and
Driscoll, 224, 385if with State law. See 118 N.H. atit is inconsistent

atA.2d 220.
ofportionsand the town cite to theWe note that both Whitcomb

theirof RSA 155-Elegislative history chapter supporting respective
nohistory revealschapter’sreview of the extensivepositions. Our
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single, of preemption apartclear voice on the issue from that
ofexpressed in the words the enacted statutes. We dotherefore not

history by party persuasive.find the cited either

legislatureWe conclude that the preemptintended to the
conclude, however,field of excavation. We do not that all local

legislation applicable to an excavation is therefore void. RSA
chapter 155-E localpreempts only regulationsordinances and “that

the or of frustratingwould have effect intent authority.”State Town
Pelham,, 363,141 atN.H. 683 A.2d at 541. regulations“[L]ocalof

roads,suchrelating to as traffic landscapingmatters and and
snow,building removal,specifications, garbage, sewageand signs,

subjects,other relatedand to which any facilityindustrial would be
subjected and which are in goodadministered faith and without
exclusionary effect, may validly be anapplied” to excavation.
Stablex, 1104,122 N.H. at 456 A.2d at 101. We superiorreverse the

ruling to itcourt’s the extent that such regulations.would invalidate
We remand for further proceedings consistent with our holding.

The next arguestown that the court insuperior rulingerred that
111(a)permitting :2,the in RSAexemption 155-E for excavations

with stationary manufacturingassociated plants applies allto but
one of parcelsWhitcomb’s thirteen of partland. The relevant of this
exemption provides:

No bepermit requiredshall under chapterthis for
4,from 1989,excavation an excavation site on Augustwhich

contiguouswas to or contiguouswas inland common
ownership with stationary manufacturing processingand
plants in operation 24, 1979,which were Augustas of and
which use earth obtained from such excavation site. . . .
Such excavation may expandedbe without a underpermit

chapter anythis to contiguous which inlands were common
ownership 4, 1989,with site plantthe of the on August

I,except by 155-E:4-a, II,as RSAlimited III.and

155-E:1,RSAId. V “[e]xcavationdefines site” as “any area of
contiguous inland common ownership upon which excavation takes
place.” parcelWhitcomb the oneacquired by superiorexcluded the

1992;in 4,court it obtained the others before August 1989.
The :2,town in its inexemptioncontends brief that the RSA 155-E

111(a) applies only parcel containingto stationarythe Whitcomb’s
plant andmanufacturing parcels“to discrete which abut the

stationary manufacturing plant and acquired bywhich were the
entity operated 24,which the manufacturing plant August 1979.”on
Only test,four of parcelsWhitcomb’s meet this to theaccording
town.
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in the words of RSAargumentthe town’sWe find no basis for
111(a). the155-E:2, exempt permitAn site is fromexcavation

if, 4, 1989,155-E on it waschapter AugustRSArequirements of
in withownershipcommoncontiguousto or was land“contiguous

inmanufacturing processing plants which werestationary and
24, and earth obtained fromAugustas 1979 which useoperation of

111(a).155-E:2, theRSA At issue here aresite.”such excavation
ownership requirements.commoncontiguity and

note that thecontiguity question, weBeginning with the
111(a) theprovides exemptionof an fromsubparagraphfirst line

(1)two forrequirements in instances: excava­statutory permitting
were, 1989, stationarycertain“contiguousin to”tion sites that

(2) were “con­and for excavation sites thatmanufacturing plants;
In firstownership plants.with” such Id. thetiguous land in common

term to define theinstance, “contiguous”uses thethe statute
thetwo the excavation site andproximity of areas:physical
Internationalmanufacturing plant. Webster’s Third Newstationary See

onary 1961) (defininged.(unabridged492Dicti­
boundaries”). in­In“touching along the secondas“contiguous”

of one area: thestance, it the term to describe the boundsuses
or(defining “contiguous” “touchingasSee id.excavation site.

(“excavation155-E:1,RSA site”see also Vthroughout”);connected
land”). The ofcontiguous interpretationan of town’smust be “area

111(a)155-E:2, the latter of the termignoresRSA statute’s use
that doexemptsThis some excavation sites“contiguous.” latter use

givewe mustmanufacturing plants. Becausestationarynot border
statutory provision,of a see Appealto all of the wordseffect of

(1993),Assoc., 69, 71, 465, weN.H. 635 A.2d 467Educ. 138Derry
reject the town’s construction.

111(a)155-E:2, ofpermits expansionThe line RSAlast of
which were in com­any contiguous“to landsexempt excavations

4,the site of the on 1989.”plant Augustmon withownership
added.) “contiguous” contemplatesuse theThis of term(Emphasis

—— site the areaexpansiontwo of land the excavation andparcels
relationship required between them beforephysicaland thedefines

Assumingthemay exemption..area forexpansion qualifythe
155-E:2,111(a), thisrequirementsthe other of RSAcompliance with

in any bordering existingarea anallows new excavationprovision
excavation.

theownership rejectto weTurning question,the common
111(a):2, onlyRSA 155-E thoseargument exemptsthattown’s

acquired by entity. . . which were the whichparcels“discrete
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24,August exemp-on 1979.” Theoperated manufacturing plantthe
111(a)155-E:2, “an ontion in RSA to excavation site whichapplies

4,1989, contiguous to or inAugust contiguouswas was land common
stationaryownership manufacturing processing plantswith and

added.)2k,operation Augustas 1979.” (Emphasiswhich were in of
requireThis does between the anprovision identity purchasernot of

Instead,1979 of itplant. requiresexcavation site and the owner the
identity between the excavation site’s 1989 owner and the 1989

24,operationowner of a that was in asplant Augustof 1979.
Moreover, 4,that, 1989,sites on were aAugust “contiguous to”

in instationary manufacturing plant operation comply1979 need not
with ownership ownershipthe common condition. Id. The common

applies only “contig-condition to excavation that simplysites were
uous land.”

The town does not theargue parcels bythat thirteen ruled exempt
the superior ownershipcourt fail to meet the and commoncontiguity

111(a)155-E:2,RSArequirements of as we have defined them. We
uphold rulingstherefore the court’s on these issues.

We now address the town’s that the inargument exemption
111(a)155-E:2, applyRSA blastingdoes not to Whitcomb’s opera­

tion. Resolution of this issue onturns the definition of “earth.” For
155-E:2, 111(a)the RSA exemption apply, stationaryto the manu­

facturing plant associated the atwith excavation issue must “use
I,earth 155-E:1,obtained from such excavation site.” Id. RSA

“sand, rock,defines “earth” as gravel, soil or construction aggre­
gate produced by quarrying, crushing any mining activityor other
or such other naturally-occurring unconsolidated materials that
normally mask the bedrock.” The town concedes that Whitcomb’s
blasting activity constitutes and notquarrying disputedoes that
such quarrying produces sand, gravel, soil, or aggre­construction

Thus,gate. under a plain reading of the thestatutory language,
111(a)155-E:2,inexemption RSA applies to blastingWhitcomb’s

Penrich, Sullivan, 589,operation. 583,Inc. v. 140 N.H. 669 A.2dCf.
(1995) (in1363, determining1367 statute’s courtmeaning, examines

statutory language itself and consistentlyconstrues law with its
plain meaning).

111(a)155-E:2,The town nonetheless contends thethat RSA
exemption should not toapplied blastingbe operationWhitcomb’s

doingbecause so would legislative pointscontradict intent. It out
that, 1988,prior 155-E:1,to I,the definition of “earth” in RSA did
not include materials produced by quarrying. It theargues that
legislature materials,the inexpanded definition 1988 to include such

1988, 285:6, in responseLaws Appeal Corp.,to Coastal Materialsof
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398, (1987), which that98, 102-05, 400-02 held130 N.H. 534 A.2d
to The amend-authority regulate quarries.hadmunicipalities no

maintains, grant municipali-an intent toment, manifeststhe town
not less.blasting operations,overties more control

the motivationconcerning legislature’sbe correctThe town could
155-E:1,1. The oflanguageto RSAenactingin the 1988 amendment

155-E:2, 111(a), however, plainis and155-E:1, I,RSA and RSA
us to delveinappropriatebe forIt would thereforeunambiguous.

history contrary meaning.a Seeforlegislativeinto the statutes’
(1994).1021,471, 474, AsWalker, 641 A.2d 1024138 N.H.Petition of

statute,the“The or fairness ofonce wrote: wisdomJustice Cardozo
is wedutyto Our done whenattemptmake no vindicate.[we]

185,N.E. 186Hughes,it Techt v. 128the law as is written.”enforce
(1920). effect,town,denied, in(N.Y.), The seekscert. 254 U.S. 643

155-E:2, 111(a), cannot Itsgrant.which wean amendment of RSA
the General Court.recourse lies with

111(a)155-E:2, willof RSAfinally interpretationnote that ourWe
Thecompletely unregulated activity.intoblastingnot atransform

111(a)155-E:2, has limitedin RSAexception foundpermitting
andblasting complymust with Stateapplicability, operationsand

(1994);§§to 18 U.S.C. 841-48relating explosives,federal strictures
1995).(1994 Supp.RSA ch. &158

part;in reversed inpart;Affirmed
remanded.

All concurred.
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